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Introduction

On Monday, April 28 at 10am, the Committee on Contracts will hold an oversight hearing on the Apprenticeship Program Requirement for Certain New York City Construction Contracts.  Those invited to testify include the Mayor’s Office of Contracts Services (“MOCS”), the Department of Design and Construction, construction contractor associations, labor unions and interested members of the community.
BACKGROUND


Apprenticeship programs are beneficial to New York City because they develop the City’s workforce and arm workers with tools to obtain and secure permanent productive employment in a skilled craft.
  The New York State legislature recognized the value of apprenticeship training programs when it enacted Article 23 of the New York State Labor Law, an article solely directed to apprenticeship training.  Specifically, the legislature noted that the development of a skilled workforce is “essential… for an expanding industrial economy.”
  While declaring it the public policy of the State to “develop sound apprenticeship training standards and to encourage industry and labor to institute training programs,”
 the State made it possible for all governmental entities within the State, including localities, to require contractors to have apprenticeship training programs before entering into construction contracts with that governmental entity.
  These apprenticeship training programs must be registered with and approved by the State Department of Labor (“DOL”) and must be appropriate for the type and scope of work to be performed pursuant to the contract.
  In order for the program to be approved by the State, it must meet high standards of training and adhere to numerous requirements.




Pursuant to Section 816-b of the Labor Law, MOCS first exercised the option of imposing the apprenticeship training program requirement on certain City construction contracts through a memorandum issued to all of the Agency Chief Contracting Officers (“ACCOs”) on July 20, 2006.
  MOCS required that contractors and subcontractors awarded certain construction contracts, prior to entering into such contracts or subcontracts, have apprenticeship agreements that were approved and registered by the DOL, and that were appropriate for the type and scope of work to be performed.  This requirement applies  to construction contracts and maintenance service contracts that use construction-related trade specifications, such as painting, electrical, plastering, etc.
  The requirement does not apply to construction-related professional services such as architects, engineers and construction management.

The apprenticeship program requirement only applies to: (i) to individual construction contracts over $1 million on a capital project with an overall value of more than $5 million: (ii) individual construction contracts over $3 million on any capital project with an overall value of less than $5 million.  Furthermore, if a prime contract is subject to the apprenticeship requirements, any subcontracts over $1 million are also covered.  MOCS will review contracts for which bids are to be solicited that have a cost estimate approaching but not meeting the established dollar threshold in order to determine whether that solicitation should be subject to the requirement.
  The Committee looks forward to learning how MOCS determined the contract amount thresholds, what variables it considered when making those determinations and how it determines what contract solicitations that do not meet the thresholds will be subject to the requirement.  
MOCS oversees City agency compliance with the apprenticeship training program requirement.  MOCS crafted specific language for qualifying contracts in order to give bidders advance notice of their obligations concerning apprenticeship.
  The required language also puts bidders on notice that failure to submit proof that the requirements have been met upon request, will result in that contractor or subcontractor not being approved for the contract.   The Committee looks forward to learning how this mandate has been implemented and what effect it has had, if any, on the procurement process overall, i.e. whether it has reduced the number of bidders on contracts.  The Committee would further like to know whether contractors’ compliance with the apprenticeship training requirement is being monitored by agencies after the contract is awarded.

The notice to bidders provides further information about additional apprenticeship training program requirements.  Contractors are required to demonstrate that their apprenticeship programs “have three years of current, successful experience in providing career opportunities.”
  This requirement assures that the contractor’s program is a legitimate one that is aligned with the City’s and State’s goals of providing career opportunities for its residents.  However, a three-year track record requirement may prohibit contractors with newer and less established, albeit legitimate, apprenticeship programs from being considered for a contract.  The Committee looks forward to learning more about this requirement and what effect, if any, it has had on the number of bidders agencies have received to qualifying construction projects.

Issues and Concerns

I.  New York State Moratorium on Approval and Registration of New Apprenticeship Training Programs


In August of 2007, then Governor Elliot Spitzer announced that the DOL was suspending the development and approval of new apprenticeship training programs in all trades.
  A DOL review of the approved apprenticeship training programs revealed unusually low graduation rates for apprentices.
  The DOL concluded that its findings demonstrated that employers would not graduate apprentices in order to continue to pay them the lower apprentice wages.
  In order to address its findings, the DOL issued the moratorium to review the Department’s policies, procedures and outcomes with respect to its Apprenticeship Training Program.  During this moratorium, no new apprenticeship programs will be approved or registered.  This moratorium will last up to a year in duration but may be lifted in the Spring of 2008.
  The Council seeks to learn what effect, if any, this moratorium has had on MOCS’s apprenticeship training program requirement and whether any waivers
 of this requirement have been issued since the moratorium began.  
II.  Minority and Women Apprentices


One goal of the New York State apprenticeship training law is to increase the participation of minority and women in skilled trades.
  The State Law requires that all programs meet stringent affirmative action requirements, including one for the selection of apprentices.
  Despite the State’s goal, some advocates protest that minorities and women do not benefit from these apprenticeship training programs as much as they should.
  The Committee would like to know whether or not demographic information of apprentices is collected by the agencies during the bidding process and whether that information is used to as a factor to determine whether or not an apprenticeship program is acceptable.
Conclusion

Apprenticeship training programs are an invaluable source of skilled labor for the City.  Requiring such programs of contractors as a condition to being awarded certain City construction contracts is a positive step towards assuring that the City does its part to support the public policy established by the State.  The Committee wants to ensure, however, that the apprenticeship training programs required by this mandate are actually helping City residents.  The Committee hopes to learn more about how this mandate was crafted, how it has been implemented, how it has been enforced and what effects, if any, it has had on competition for City contracts.  Finally, the Committee hopes to learn what effect the moratorium on the approval of new apprentice programs has had on the requirements established by the mandate.
� “For employers an apprenticeship program provides considerable economic advantage associated with a better skilled workforce.  For workers, an apprenticeship provides the opportunity for extensive skill acquisition and a more certain path to job security and improved compensation.”  Fiscal Policy Institute, The New York City Construction Labor Market (April 2006).  


� Labor Law §810.


� Id.


� Labor Law §816-b.


� Id.


� In order to be registered with the State Department of Labor, among other things, the apprenticeship program must: be an organized, written plan with terms and conditions of employment; contain an equal opportunity pledge; generally be not less than two years or 4,000 hours in duration; include the work processes in which the apprentice will receive supervised work experience and training on the job; include the increasing schedule of wages to be paid the apprentice; include the plan for review; and provide each apprentice a copy of the agreement.  12 NYCRR §601.5.


� MOCS has issued subsequent memorandums to ACCOs regarding the apprenticeship training program requirements on January 18, 2007 and April 17, 2008.


� Maintenance service contracts were added to the qualifying contracts in the April 17, 2008, memorandum.


� This review was added in the April 17, 2008, memorandum.


� “Notice to Bidders:  Please be advised that, pursuant to the authority granted to the City under Labor Law §816-b, [insert name of agency] hereby requires that the contractor awarded a contract as a result of this Invitation for Bids, and any subcontractors with subcontracts worth one million dollars or over, have, prior to entering into such contract or subcontract, apprenticeship agreements appropriate for the type and scope of work to be performed that have been registered with, and approved by, the New York State Commissioner of Labor.  In addition, the contractor and its subcontractors will be required to show that such apprenticeship programs have three years of current, successful experience in providing career opportunities.





The failure to prove, upon request, that these requirements have been met shall result in the contract not being awarded to the contractor or the subcontractor not being approved.





Please be further advised that, pursuant to Labor Law §220, the allowable ratio of apprentices to journeypersons in any craft shall not be greater than the ration permitted to the contractor as to its workforce on any job under the registered apprenticeship program.”  Memorandum from Marla G. Simpson, Director of the Mayor’s Office of Contracts Services, to Agency Chief Contracting Officers (January 18, 2007) (on file with the Contracts Committee).





� Id.


� Press release, New York State Governor Elliot Sptizer, Governor Announces Innitiatives to Strengthen Worker Rights (August 28, 2007).  See � HYPERLINK "http://www.state.ny.us/governor/press/0828072.html" ��http://www.state.ny.us/governor/press/0828072.html�. 


� Id. 


� Id. 


� Letter from Bruce G. Herman, Deputy Commissioner for Workforce Development of the New York State Department of Labor, to Lawrence Davis, Secretary-Treasurer, Local New York Sate Building and Construction Trades Council (February 15, 2008) (on file with the Contracts Committee).


� Supra, note 7. 


� See Labor Law §815(5) and 12 NYCRR §600.


� Id.


� Apprenticeship training programs for city construction contractors: Hearing on Int. No. 66-A Before the New York City Council Committee on Contracts, 7th Sess. (September 27, 2004) (statements of James Heyliger, Association of the Minority Enterprise of New York State and of Walter Edwards, Full Spectrum New York, LLC).
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