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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to criminal street gang activity.

ADMINISTRATIVE CODE:
Amends title 10 of the Administrative Code of the city of New York by adding a new section 10-168.

PROPOSED INT. NO. 945-A:
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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to criminal street gang solicitation.

ADMINISTRATIVE CODE:
Amends title 10 of the Administrative Code of the city of New York by adding a new section 10-169.

PROPOSED INT. NO. 941-A:
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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to criminal street gang initiation activity.

ADMINISTRATIVE CODE:
Amends title 10 of the Administrative Code of the city of New York by adding a new section 10-170.

I. INTRODUCTION

On December 3, 2009, the Committee on Public Safety, chaired by Council Member Peter Vallone Jr., will hold an oversight hearing on efforts to combat the “stop snitching” message, and will also hear Proposed Int. Nos. 183-A, 941-A, and 945-A.  Proposed Int. No. 183-A would amend the Administrative Code of the city of New York to create a class A misdemeanor for criminal street gang recruitment.  Proposed Int. No. 941-A would amend the Administrative Code of the city of New York, and create a class A misdemeanor for criminal street gang initiation activity.  Proposed Int. No. 945-A would amend the Administrative Code of the city of New York, and would create a class A misdemeanor for criminal street gang solicitation.
II. BACKGROUND

The existence of gangs and the culture of violence and intimidation that follow in their wake have a debilitating effect on numerous communities throughout the nation.  A nationwide study completed in 2007 by the Department of Justice (“DOJ”) shows that although gang-related problems declined from the mid-1990s to the early 2000s, there has been a recent resurgence in gang activity, with the number of such problems rising nearly each year since 2001 until the report’s publication.
  Although gang-related incidents pose problems for law enforcement agencies in every part of the country, urban areas and larger cities are especially susceptible to such activity.  According to the 2007 DOJ study, 86 percent of law enforcement agencies that serve larger cities reported experiencing gang motivated incidents in 2007 whereas only 25 percent of agencies that serve smaller cities and 15 percent of agencies that serve rural counties reported experiencing gang activity in the same year.

New York City has seen gang-related activity rise and fall over the past ten years.  According to the 2009 Mayor’s Management Report, the New York Police Department (“NYPD”) reported 520 gang motivated incidents in fiscal year 2005, 554 incidents in FY 2006, and 713 incidents in FY 2007.
  In FY 2008 and FY 2009, however, the City experienced a decline in gang-related violence, recording 577 incidents and 335 incidents in these years, respectively.

Even though a decline in gang related incidents from 2007 to the present is a hopeful sign, the City’s gang problem is not solved and the related violence – or fear thereof – continues to terrorize neighborhoods.  In the months preceding this hearing there were several tragic incidents relating to gang violence.  On November 16, 2009, a 15-year-old girl, Vada Vasquez, was shot in the head by members of a gang who were attempting to shoot someone else.
  Just a few weeks before that, on October 20, Sadie Mitchell, a 92 year-old woman, was killed when a bullet fired during a clash of two groups of youths in Northern Manhattan broke through her apartment window and struck her.
  In another recent tragedy in September of this year, a 21-year-old college student was beaten to death by a gang as he washed his grandmother’s windows.  The gang mistakenly believed that the college student was part of a rival gang who had assaulted one of their friends.
  Moreover, in late August, a 19 year-old purported member of the Bloods gang was gunned down in the Marcy Housing Project.

As underscored by these recent tragedies, gang activity continues to threaten the stability and peace of many communities throughout the City.  Additionally, throughout the past few years, the nature and organization of gangs has changed, which may have caused gang-related activity to be more difficult to identify.
  One noticeable difference between current gangs and gangs from several years ago is the lack of centralization found among present groups compared to their predecessors.  In speaking of the tragic death of Sadie Mitchell, for example, Police Commissioner Ray Kelly described those involved as “not classic gangs, but . . . groups of people sort of protecting their turf.”
  According to Ric Curtis, chair of the Anthropology Department at John Jay College of Criminal Justice, “Even though many [groups] invoke gang affiliation, their memberships in the gangs is really very temporary, and very thin.”
  Nevertheless, as exemplified by current events, gang activity represents a serious problem with tragic consequences.  It is crucial, therefore, that the city takes all possible steps to combat it.

III. THE PROBLEM OF THE “STOP SNITCHING” MESSAGE

In addition to the highly visible acts of violence that gangs commit, gangs inflict unseen wounds that damage entire neighborhoods.  One way in which gangs do this is by intimidating communities and spreading fear via the “stop snitching” message.  Gangs cultivate a culture of silence and intimidation in their communities, threatening those who cooperate and give information to police about gang-related crimes with violent retribution. 
  

Over the last few years the existence of a “stop snitching” message in criminal culture has been widely recognized and discussed.  The National Youth Gang Center conducted a survey finding that 88% of urban prosecutors describe witness intimidation as a serious problem within the community, and estimating that intimidation occurs in 80% of homicide cases.
  Academics, city officials, and law enforcement personnel continue to look at and try to combat the effect the “stop snitching” message has on criminal prosecutions, discussing how this message of intimidation often scares witnesses into keeping silent rather than giving valuable, and often vital, testimony.

The message and its effects on communities and criminal justice became highly publicized in 2004 when an amateur production, a Stop Snitching DVD, was created and sold on the streets of Baltimore.
  This video threatened any person that gave information to the police by promoting the message that rat poison was the cure for those who cooperated
 and that such people were “cowards.”
  To combat this video, Baltimore police created their own video entitled “Keep Talking,” and distributed copies in a drug-filled Baltimore neighborhood.
  The main message of the police video was meant to apply not only to criminals, but also to community members.  The video was meant to spread the word that the police would continue to work with residents in order to fix the problem of crime in Baltimore.
 

New York City is not immune to the harmful effects of the “stop snitching” message.  A resident living near the site of Vada Vasquez’s shooting, for instance, reported to the Daily News that she believed the intended target was targeted because he was a “snitch.”
  Although other reports have proposed different reasons for the shooting, it is clear that the common perception is that violence follows “snitching.”  Other events also demonstrate the pervasiveness of the message.  In July 2008, city officials and activists came together to paint over a mural in East Harlem of a rat with a noose around his neck and the message “stop snitchin’.”
  In the past, in the same area, t-shirts were sold in eight colors and three styles with the “stop snitching” message.
  While the maker of the shirts interprets them to bear a positive message, teenagers stated that they believed the message to be that snitching creates problems and that the result of snitching is death.
  Law enforcement and officials in communities affected by this message are trying to create strategies to counteract the effects of the message and to create new ways to combat the culture of crime, drugs, and gang-related violence in general.
Today, the Committee hopes to hear from several witnesses, including, among others, representatives of the New York City Police Department, representatives of district attorney offices throughout the city, Dan Gross, CEO of PAX: Real Solutions for Gun Violence, and a representative from the Council for Unity, an organization that specializes in reducing violence in schools and communities, about the deleterious effects of the “stop snitching” culture and ideas on how to best combat this alarming message.  
IV. PROPOSED INTRODUCTIONS 183-A, 941-A, AND 945-A
The “stop snitching” message is not the only cause of the culture of fear and intimidation that can spread throughout communities due to a gang presence.  There are, in fact, a myriad of ways in which routine gang activity can threaten communities.  Among other harms, gangs spread their influence, along with fear and intimidation, through actively recruiting new gang members or attempting to prevent current members from leaving a gang; by conducting initiation exercises; and by soliciting others – whether they are gang members or not – to commit crimes.  The proposed bills to be discussed at today’s hearing target all of these actions.  

All three bills create A misdemeanors, punishable by imprisonment for up to one year and/or a fine of up to one thousand dollars, for specific gang activity.  Each bill includes the same definition of “criminal street gang:” a “group of three or more persons having as one of its substantial activities or purposes” the commission of specified felonies or misdemeanors.  The specified felonies and misdemeanors are typical of street gang activity and are in the following articles of the penal law: one hundred twenty, relating to assault and related offenses; one hundred twenty-five, relating to homicide; one hundred thirty, relating to sex offenses; one hundred thirty-five, relating to kidnapping, coercion and related offenses; one hundred forty, relating to burglary and related offenses; one hundred forty-five, relating to criminal mischief and related offenses; one hundred fifty, relating to arson; one hundred fifty-five, relating to larceny; one hundred sixty, relating to robbery; one hundred sixty-five, relating to theft; two hundred fifteen, relating to judicial proceedings; two hundred twenty, relating to controlled substances offenses; two hundred twenty-one, relating to offenses involving marihuana; two hundred twenty-five, relating to gambling offenses; two hundred thirty, relating to prostitution offenses or two hundred sixty-five, relating to firearms and other dangerous weapons; or harassment in the first or second degree or aggravated harassment in the second degree, as defined in article two hundred forty.
CRIMINAL STREET GANG RECRUITMENT AND PROPOSED INT. NO. 183-A
Gang recruitment has the dual harms of increasing the size of a gang, and thereby increasing its strength and its ability to harm the surrounding community, and intimidating certain recruits.  Proposed Int. No. 183-A would target those harms and attempt to prevent them by making it a crime to engage in criminal street gang recruitment or to deter or attempt to deter someone from leaving a criminal street gang.  

Under the bill, a member of a criminal street gang or someone acting in concert with a member of a criminal street gang, as long as he or she knows that such group is a criminal street gang, could be guilty of engaging in criminal street gang activity under two different scenarios.  First, when he or she solicits another to join such criminal street gang for the purpose of engaging in any of the crimes set forth in the definition of “criminal street gang,” and second, when he or she deters or attempts to deter another who knows the group is a criminal street gang from leaving such gang.  
PROPOSED INT. NO. 941-A AND THE PROBLEM OF CRIMINAL STREET GANG INITIATION

During periods when gangs are initiating new members, the lives of local residents are disrupted and they may become prisoners in their own neighborhoods, worrying about walking down certain streets at certain times out of fear of being attacked by a gang or caught in the middle of violence.  Local residents who are unaffiliated with gangs fear for their safety and the safety of their children.  In the summer of 2008, for example, several incidents occurred in which persons were attacked by a machete-wielding individual or individuals for no apparent purpose.
  Reports surfaced that the attacks might have been related to gang-initiation activities.
  

Businesses are also affected by initiation activities as they face decisions about whether to increase security or close during certain days that are known as gang initiation days.
  Last Easter, for example, there were several reports of disruption in Times Square and one McDonald’s manager reported doubling the number of security guards to handle the disruption caused by gang initiation activities, such as throwing chairs and cups of ice.
  

Current tools available in state law for combating initiation activity allow a perpetrator to be charged with hazing in the first degree or second degree, depending on whether an injury occurs.  An individual may be charged with hazing in the first degree if, while initiating someone, he or she intentionally or recklessly engages in conduct that creates a substantial risk of physical injury to the person being initiated or to a third party, and an injury does occur.
  The penalty for such action is a class A misdemeanor.  If the same behavior is performed but there is no injury, then the action constitutes hazing in the second degree, which is considered a violation.
  A class A misdemeanor can result in imprisonment for up to one year
 and a fine of up to $1,000;
 a violation can result in imprisonment for up to 15 days
 and a fine of up to $250.
  The requirement of proving an injury to make out the elements of initiation in the first degree necessitates that there be a cooperating witness for a successful prosecution.  Current state law also allows a person to be charged with menacing in the third degree, “when, by physical menace, he or she intentionally places or attempts to place another person in fear of death, imminent serious physical injury or physical injury.”
  This crime is a class B misdemeanor that can result in a fine not to exceed $500
 and up to three months imprisonment.
  Proposed Int. 941-A would elevate this conduct to an A misdemeanor when it is undertaken in conjunction with gang-related activity, thus reflecting the seriousness of such activity and the importance of deterring it.
Additionally, Proposed Int. No. 941-A expands upon the state statutes on hazing, when the conduct occurs in the context of criminal street gang initiation, and will therefore have a greater deterrent effect by allowing a charge to be filed against the person being initiated as well as the one directing the initiation.  The state hazing law essentially views the person being initiated as solely a victim, whereas Proposed Int. 941-A recognizes that the person being initiated may be just as responsible for dangerous actions as the person leading the initiation.  

Thus, under section two of Proposed Int. No. 941-A, a person may be guilty of criminal street gang initiation activity when, in the course of either his own or another person’s initiation or affiliation with a criminal street gang, he or she either (a) intentionally or recklessly engages in conduct that creates a substantial risk of physical injury to such other person or a third person; or (b) by physical menace, intentionally places or attempts to place another person in fear of death, imminent serious physical injury or physical injury.  There is no requirement that an injury take place, which allows a prosecution to go forward without an injury, or, as is so often the case in gang-related incidents, when there is an injury but there is no cooperating witness who will testify to the injury.  
CRIMINAL STREET GANG SOLICITATION AND PROPOSED INT. NO. 945-A
In addition to initiation activity, gang members may pressure other individuals to commit crimes.  Encouraging another person to commit a crime, known as solicitation, is a crime under state law.  There are several levels of solicitation, with varying penalties, depending upon the action taken.  

Solicitation in the first degree is the most serious level of solicitation and is punishable as a C felony.  It requires that a person, being over eighteen, with the intent that another person who is under sixteen engage in conduct that would constitute a class A felony, solicit, request, command, importune, or otherwise attempt to cause the other person to engage in such conduct.
  If the element of an individual over eighteen soliciting an individual under sixteen is lacking, then it is solicitation in the second degree, which is a class D felony.
  When the crime that one person solicits another to perform is less serious than an A felony, but still a felony, and the undue influence of age is present in that an individual over eighteen is soliciting someone under sixteen, it is classified as criminal solicitation in the third degree and the punishment is an E felony.
  Criminal solicitation in the fourth degree, which constitutes an A misdemeanor, requires a person to solicit another to commit a felony or that a person over eighteen solicit someone under sixteen to engage in conduct constituting a crime.
  If the element of age difference is not present, then soliciting another to engage in conduct constituting a crime is solicitation in the fifth degree, which is a violation.
  

Proposed Int. No. 945-A would make it a crime, punishable as an A misdemeanor, to, as part of a  criminal street gang, solicit, request, command, importune or otherwise attempt to cause another person to engage in conduct constituting certain misdemeanors that are representative of gang behavior.

This heightened penalty for soliciting someone as part of a criminal street gang recognizes the impact that gangs can have on the likelihood of another to commit a crime.  Several people soliciting another person to engage in criminal activity is more intimidating than a single individual doing so, and may lead to a heightened probability of the person being solicited following through with the crime.  Additionally, solicitation in a group brings the element of peer pressure into the equation.  Peer pressure is a crucial element to the formation and strength of gangs as gangs are known to target young people who may feel lost and want to be accepted as potential members in a group.
  Studies have shown that when peer pressure is not present, adolescents are more likely to resolve a conflict nonviolently,
 but when an individual’s peer group endorses violence, the individual feels the need to engage in violence in order to fit in.
  Studies have shown that those adolescents who end up joining gangs are much more likely to commit violent acts than adolescents who are not in gangs.
  

V. CONCLUSION
At today’s hearing the committee plans to learn more about the presence and effect of gangs in New York City.  More importantly, the committee looks forward to hearing from witnesses regarding new ideas for combating gang activity and about proven methods for doing so.  The bills that the committee will hear today are not directed at the violent crime of gangs because they have only misdemeanor penalties, yet they have the potential to undercut gang activity that is truly damaging and may lead to violence.  Whether by recruiting members or intimidating members into remaining in a gang, initiating members in dangerous ways, or soliciting individuals to engage in criminal activity, gangs perpetuate a culture of fear and violence that affects the community at large.  It is the committee’s hope that the bills discussed today will add useful tools to the city’s ever-evolving fight against gangs and that the testimony and ideas heard will further the Council’s on-going work to combat the “stop snitching” message.
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