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I. INTRODUCTION

	On September 12, 2019, the Committee on Civil and Human Rights, chaired by Council Member Mathieu Eugene, will hold a vote on Proposed Introductory Bill Number 136-A (Int. No. 136-A), in relation to protections for workers under the city's human rights law. On June 18, 2018, the Committee heard testimony from the New York City Commission on Human Rights (CCHR), advocates, business representatives and other stakeholders. Their feedback informed amendments to the bill.  

II. BACKGROUND
Workers in New York City are offered a number of protections against discrimination, harassment and retaliation under the City’s Human Rights Law (NYCHRL). However, many of the employment-related protections in the NYCHRL apply only to employers with four or more employees. Currently, workers are considered employees regardless of whether they are paid on or off the books, full-time or part-time, temporary or permanent, or are paid or unpaid interns.[footnoteRef:1] There is less clarity whether regarding whether volunteers, independent contractors, and other employee arrangements count toward the four-employee requirement. As such, some employers with less than four employees have been able to evade consequence under the NYCHRL.  [1:  New York City Commission on Human Rights “The Law – In the Workplace” available at: http://www1.nyc.gov/site/cchr/law/in-the-workplace.page.  ] 

For example, on September 17, 2014, the Law Enforcement Bureau of the New York City Commission on Human Rights (the Commission) filed a complaint alleging an advertisement placed on the online website Craigslist discriminated based on gender and national origin. According to the complaint, Ayhan Aksoy, the Respondent, placed a job posting on Craigslist for “two full-time Eastern European waitresses and a female bartender/phone person” for a New York City restaurant. The complaint was dismissed on the grounds that the restaurant was not a “covered employer” as it did not employ the requisite four employees. Furthermore, the subsequent hiring of employees after the date the alleged discrimination occurred did not qualify for the purposes of the four-employee requirement.  
To mitigate against future similar cases and lend more predictability to the four-employee requirement, Int. No. 136-A would clarify that the NYCHRL would apply to any employer that employs four or more employees at any time during the period “beginning twelve months before the start of an unlawful discriminatory practice and continuing through the end of such unlawful discriminatory practice….” It would also extend the employment protections of the NYCHRL to freelancers and independent contractors. The State recently enacted similar legislation prohibiting harassment and discrimination against “nonemployees.” 
III. BILL ANALYSIS 
Section one of the bill amends the definition of “employer” under § 8-102, by modifying the time period when an employer is considered to employ four persons, thereby triggering obligations under the NYCHRL. The time period proposed in this bill would run from 12 months prior to the unlawful discriminatory practice and continue through until the end of the unlawful discriminatory practice. The definition of employer is also amended to apply to independent contractors regardless of whether they themselves are employers. Finally, the definition is clarified to include an employer’s parent, spouse, domestic partner or child towards the four person employee requirement if they are employed by such employer.   
Section two of the bill implements a minor stylistic drafting update. Section three of the bill amends § 8-107(23) to clarify that the employment protections of Chapter 1 of Title 8 of the NYCHRL apply to freelancers and independent contractors. Int. No. 136-A takes effect 90 days after it becomes law.




































Proposed Int. No. 136-A

By Council Members Lander, Rosenthal, Rose, Chin, Brannan, Kallos, Reynoso, Powers, Van Bramer, Ayala,  Menchaca, Perkins, Rivera, Richards, Levin, the Public Advocate (Mr. Williams), Ampry-Samuel, Levine, Adams, Cumbo and Espinal 

..Title
A Local Law to amend the administrative code of the city of New York, in relation to protections for workers under the city’s human rights law
..Body

Be it enacted by the Council as follows:

Section 1. Section 8-102 of the administrative code of the city of New York, as amended by local law 98 for the year 2018, is amended to read as follows: 
	Employer. For purposes of subdivisions 1, 2, 3, 11-a, and 22, subparagraph 1 of paragraph a of subdivision 21, [and] paragraph e of subdivision 21 and subdivision 23 of section 8-107, the term "employer" does not include any employer [with] that has fewer than four persons in the employ of such employer at all times during the period beginning twelve months before the start of an unlawful discriminatory practice and continuing through the end of such unlawful discriminatory practice, provided however, that in an action for unlawful discriminatory practice based on a claim of gender-based harassment pursuant to subdivision one of section 8-107, the term "employer" shall include any employer, including those with fewer than four persons in their employ. For purposes of this definition, (i) natural persons [employed as independent contractors to carry out work] working as independent contractors in furtherance of an employer's business enterprise [who are not themselves employers] shall be counted as persons in the employ of such employer and (ii) the employer’s parent, spouse, domestic partner or child if employed by the employer are included as in the employ of such employer.
§ 2. Paragraph (f) of subdivision 1 of section 8-107 of the administrative code of the city of New York, as amended local law 63 for the year 2018, is amended to read as follows: 
(f) The provisions of this subdivision [shall] do not govern the employment by an employer of the employer’s parents, spouse, domestic partner, or children; provided, however, that such family members shall be counted as persons employed by an employer for the purposes of the definition of employer set forth in section 8-102.
§ 3. Subdivision 23 of section 8-107 of the administrative code of the city of New York, as added by local law number 9 for the year 2014, is amended to read as follows:
23. Additional provisions relating to employment. The [provisions]protections of this chapter relating to employees [shall] apply to interns, freelancers and independent contractors.
§ 4. This local law takes effect 90 days after it becomes law.
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