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I. INTRODUCTION


On August 7, 2018, the Committee on Consumer Affairs and Business Licensing, chaired by Council Member Rafael Espinal, will hold a vote on one piece of legislation: Proposed Introductory Bill Number 965-A (Int. 965-A), in relation to applications for retail dealer licenses for the sale of cigarettes or tobacco products. On June 21, 2018, the Committee held a hearing on this bill, gathering testimony from the Administration, business representatives and stakeholders. The feedback and suggestions from that hearing has been incorporated into the final version of the bill. 

II. BACKGROUND

Enacted on August 28, 2017, Local Law 146 of 2017 (LL 146/2017) expanded the existing retail cigarette dealer license administered by the Department of Consumer Affairs (DCA) to include all retailers of tobacco products, not just cigarettes. It also restricted the availability of new retail dealer licenses by capping the number of licenses in each community district. Due to operational challenges in outreach, more time is needed to bring into compliance existing tobacco retailers who are now required to be licensed by LL 146/2017.  This bill grants a 60 day grace period after it goes into effect for these tobacco retailers comply with the new licensing requirement. However, these licensees will not be included in the cap established by LL 146/2017.
III. BILL ANALYSIS
Section one of this bill provides that the community licensing cap will not apply (for 60 days after the enactment of the bill) to tobacco retailer applicants provided that the applicant (i) held a valid certificate of registration as of February 24, 2018; (ii) has not sold cigarettes at any time after February 24, 2015; and (iii) has not applied for a retailer license between February 25, 2015 and February 24, 2018. 
Section two of Int. 964-A outlines that any violation of subdivision a of section 20-202 of the administrative code issued on or after the effective date of LL 146/2017 and before 90 days after the effective date of this local law, shall be an affirmative defense that the person issued the violation has (i) applied for a retail dealer license after such effective date; (ii) has not engaged in the retail sale of cigarettes at any time after February 24, 2015; (iii) held a valid and current certificate of registration on February 24, 2018 for use at the same address at which the violation was issued; and (iv) had not applied for a retail dealer license at any time after February 24, 2015 and before February 24, 2018. This section shall not apply to a person issued a tobacco retail dealer license pursuant to paragraph 4 of subdivision e of section 20-202 of the administrative code, nor to a person whose retail dealer license application was denied after having been submitted pursuant to section one of this local law, for any violation issued after such denial. A determination by the office of administrative trials and hearings that a person meets the affirmative defense in this section shall not affect any determination of whether an applicant meets the criteria in section one of this local law or any other criteria related to an application for a retail dealer license.
Lastly, section three specifies that any licenses issued under the first section of Int. 964-A will not affect the initial community district retail dealer cap determined by DCA, or any or any recommendations by the department of health and mental hygiene to further reduce this cap. 
Proposed Int. No. 965-A

By Council Members Espinal, Ampry-Samuel and Koslowitz

A LOCAL LAW

In relation to applications for retail dealer licenses for sale of cigarettes or tobacco products

Be it enacted by the Council as follows:
Section 1. For 60 days following the effective date of this local law, subparagraph (D) of paragraph 1 of subdivision d of section 20-202 of the administrative code of the city of New York shall not apply to any applicant for a retail dealer license that (i) held a valid and current certificate of registration pursuant to paragraph (a) of subdivision 1 of section 480-a of the tax law on February 24, 2018 for use at the same address as the premises address provided by the applicant on its retail dealer license application, (ii) has not engaged in the retail sale of cigarettes at any time after February 24, 2015, and (iii) had not applied for a retail dealer license pursuant to subdivision a of section 20-202 of the administrative code of the city of New York at any time after February 24, 2015 and before February 24, 2018. For the purposes of this local law, any applicant that, after February 24, 2015, held a retail dealer license pursuant to subdivision a of section 20-202 of the administrative code of the city of New York or was found to have engaged in the retail sale of cigarettes without such license shall be deemed to have engaged in the retail sale of cigarettes. 

§ 2. For any violation of subdivision a of section 20-202 of the administrative code of the city of New York issued on or after the effective date of local law 146 for the year 2017 and before 90 days after the effective date of this local law, it shall be an affirmative defense that the person issued the violation (i) applied for a retail dealer license after such effective date, (ii) has not engaged in the retail sale of cigarettes as described in section one of this local law at any time after February 24, 2015, (iii) held a valid and current certificate of registration pursuant to paragraph (a) of subdivision 1 of section 480-a of the tax law on February 24, 2018 for use at the same address at which the violation was issued, and (iv) had not applied for a retail dealer license pursuant to subdivision a of section 20-202 of the administrative code of the city of New York at any time after February 24, 2015 and before February 24, 2018. This section shall not apply to a person issued a tobacco retail dealer license pursuant to paragraph 4 of subdivision e of section 20-202 of the administrative code of the city of New York. This section shall not apply to a person whose retail dealer license application was denied after having been submitted pursuant to section one of this local law, for any violation issued after such denial. A determination by the office of administrative trials and hearings that a person meets the affirmative defense in this section shall not affect any determination of whether an applicant meets the criteria in section one of this local law or any other criteria related to an application for a retail dealer license.

§ 3. A license issued pursuant to section one of this local law shall not affect the calculation of the initial community district retail dealer cap determined by the department of consumer affairs pursuant to paragraph 1 of subdivision e of section 20-202 of the administrative code of the city of New York, or any recommendations by the department of health and mental hygiene to further reduce the community district retail dealer cap pursuant to paragraph 2 of such subdivision.

§ 4. This local law takes effect 30 days after it becomes law.
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