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JaMS ARBITRATION

VITRA, INC.,

Claimant,

-and- JAME No. 1425024150
NINETY-FIVE MADISON COMPANY, L.P.,

Reapondent .

INTERIM AWARD

The undersigned ArbitratolX, having been designated pursuant
to a stipulation of sattlement in open court on December 7, 2017,
in Vitra, Ingc. v Ninety-Five Madigon Company, L.P. (“the Actioen”)
then pending in Supreme Court of the Staﬁe of New York, County of
New vYork under Index No. 652342/2017, (hereinafter “Sattlement
rgreement”) and pursuant to a stipulation after mediation wailving
any conflicts fxom the circumstance that the undersigmed acted as
mediator before the action was settled, and having read the written
statements and affidavits with exhibits submitted by the parties,
and having conducted oral argument on May 14, 2018, does hereby
find, conclude and AWARD as follows:

The Claimant, referred to in the papers as Plaintiff, as it
once was, seeks, undsr the Settlement Agreement and iteg arbitration
provisions,Ja declaration that the lease dated June 16, 2016 (“the

Lease”) is terminated by rescission or because of constructive
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eviction, or, alternatively, to have the Arbitrator appoint a
receiver to exercise all of randlord’s authority with respect to
the premises being leagsed by the Claimant. In addition, the
claimant seeks certain forms of damages.

The Respondent opposes the claims insisting that it never
agreed in the Settlement Agresment to submit to arbitration the
issue of terminating the Lease or appointing & raceiver, In
effect, it argues that the elaims are not arbitrable. Moreover,
the Lease itself limits the Claimant’s remadies as tenant to
specifié performance oY an injunction.

pBefore considering the additional forms of relief for damages
or seeking remedies for the landlord’s alleged obstruction, the
Arbitrator will deal with the issue of arbitrability.
ARBITRABILITY

paragraph Twenty-eight of the gattlement Agreement reads as

follows:

any and all disputes arising out of ox
relating to the interpretation and enforcement
of this sgtipulation and tenant’'s alterations
prior to the opening - prior to tenant’s
substantially opening for business --

and all disputes arising out of ox
relating to the interpretation and enforcement
of this stipulation and Tenant’s alterations
through the time tenant substantially opens
for busginess shall Dbe referred to the
Honorable Steven [sic] Crane, 2as arbiter, for
binding determination as  provided in
accordance with the rules of JAMS, and except
as provided [sic]. If Justice Crane is not
available or unwilling to act, Justice

B~

-~
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Scarpulla shall resolve any such disputes.
Justice Crane, Justice Scarpulla and/cr any
other arbiter mutually agreed to Dby the
parties and the court shall award attorneys’
fees and the costs of the dispute procesding,
including JAMS’s cost [sic] and fees, to the
prevailing party.

Notwithstanding, the JAMS rules or the
civil Practice Law and Rules, the parties’
dispute shall be determined as follows: (A),
gach party sghall be entitled to submit a
written statement together with any affidavits
and/or exhibits as they deem appropriate; (B),
the parties waive any other right to present
evidence at such proceeding and waive the
right to conduct any discovery; (C), the
parties and their representatives ghall have
the right to appear I[or purposes of presenting
their arguments in support of their respective
positions; (D), the determination of Justice
Crane, Justice Scarpulla or any other arbiter
chall be £inal and binding upon the parties.
The parties hereby walve any right to appeal
any such determination; (E), judgment cn any
such determination may be entered in the
gupreme Court of the State of New York, County
of New York.

The Claimant argues that the Lease limitations to specific
performance and injunction were waived when the landlord agreed to
the Settlement Agreement, inter alia, in its reference to the JAMS
Rules. The Claimant contends that the parties are referring to
the JAMS comprehengive Rules effective July 1, 2014. Rule 11
authorizes the Arbitrator to resolve arbitrability disputes. Rule
24({c) authorizes the Arbitrator to “grant any remedy or relief
that is just and equitable and within the scope of the Parties’
agreement, including, but not limited to, specific performance or

& contract or any other equitable or legal remedy.”



BE/19/2818 16:26 2128679845 LAWFIRM PAGE  B8/27

while the Arbitrator agrees with the Claimant that his powers
in rendering an Awaxd are broad, and not 1imiced to the remedies
gpecified in the Lease, they must be “within the scope of the
parties’ agreement.” The gettlement Agreement limits the disputes
the Arbitratox may determine to “the interpretation and
enforcement of this agreement..” S0, lat us look more closely at
the Settlement hgreemant.

mirst of all, the Settlement Agreement settled all claims and
counterclaims in the nerion. It then addressed the Lease between
the parties and various Areas of friction that led to the Actiom.
The Settlement Agreement empbodied Respondent-Landlord’s approval
of Claimant-Tenant’'s plans dated May 12, 2017; Respondent’s
undertaking to sigh documentation regquired by the Department of
Buildings (“POB”) to 1issuz a permit under these plans; Claimant’s
promise Lo pay all items of rent and sdditional rent starting
January L1, 201&; & provision for arbitrating real estate
escalation; Respondent’s approval cf installation of sub-meters to
pe programmed by a designated entity with a procedure for averaging
the first two months of sctual billing to determine monthly
electric charges retroactive to June 1, 2018, followed by a true-
up; a provisioen for expenditure of Tenant’s Work in the amount of

51,912,500 unless Lendlord's Work is not completed by December 31,
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2017,* in which case the Claimant would have nine months from
actual completion of yandlord’s Work to expend and pay the
$1,%12,500; a rent credic of $506,250; a lease extension; the
Respondent’s acknowledgment that the dumbwaiter is part of the
Claimant’s premises; Claimant’s undertaking to provide the
regpondent with recquired language for the scope of work for each
ACP-5 required for Tenant’s Work; notification provisions when
certain steps héve been accomplished; and an undertaking that the
Respendent would install its future lobby air conditioning unit
and ductwork in the existing interconnecting stairway. There wexre
other details of similar tenor covered by the remainder of the
Settlement Agreement.

T+ is clear that the Settlement Agreement settled the nine
causes of action alleged by the claimant and the two Counterclaims
of the Bespondent. Notable is the ninth cause of action in which
the Claimant sought a declaration that the Lease was terminated
and demanded a return of all monies it had expended including its
security deposit.

The Arbitrator conciudes that his authority under paragraph
twenty-eight of the cettlement Agreement allows him (1) o

interpret and enforce the Settlement Agreement and determine

! There was a further provision in paragraph twenty-three relating to the

completicn of Landlerd’s Work. I# the dunnage to the courtyard zoof and
Landlozd’s Work were not complsted by April 15 or 16, 2018, rhen the
Clzimant’s rent would be abared daily.
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disputes relating thereto, and (2) to entertain disputes relating
£o Tenant’'s alterations until the Claimant substantially opens for
business. The wnlaim for termination of the Lease for the
Regpondent’s frustration of its purpose or for any other reason
such as constructive eviction was settled in the Settlement
Agreement. Rather, in incerpreting the Settlement Agreement, the
arbitrator holds that he is 1limited to the items, generally
construction-oriented, that ir sets forth. These items exclude,
by way of settlement, the right to dispute the continued viability
of the Leasa for the Respondent’s continuing, frustrating
behavior.

on the other hand, the Respondent’s objection to Claimant’s
alternative reguest for the appointment of a limited receivexr is
without foundation. The Settlement rgreement specifies that A
there is a conflict between the lLease and the Settlement Agreement,
the latter shall control. (Paragraph\Twenty-seven). The provision
of Article 60 of the Lease, limiting the Tenant’'s remedias to
injunction or specific performance, conflicts with 928 of the
gettlement Agreement incorporating JAMS Rules. JAMS Comprehensive
Ruie 24(c) allows the Arbitrator to grant “any remedy Or relisf

nza

5
rt

is just and equitable.within the scope of the parties’

ats
4]

greemant, including, but not 1imited to, specific performance..or
any other equitable or legal remedy.” A temporary recelvership

undey Article 64 of the CPLR is a provisional remedy along with
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attachment, injunction, and notice of pendency (CPLR 6001). It ig
a remedy within the sweep of Rule 24(c) and, if appropriate, the
Respondent subjected itself te guch a remedy when agreeing to
arbitration in the Settlement Agreement—as long as the dispute
iteself arises out of of relates to the interpretation and
anforcement of the Settlement Agreement or Tenant’s alterations
prior to opening.

Accordingly, the Claimant’s claims for termination of the
Lease and a declaration of constructive éviction resulting in the
same termination are denisd as not arbitrable.

TEMPORARY RECEIVERSHIP

This equitable remedy is, as discussed above, available to
redress the grievances the Claimant presents about the
Respondent’s unresponsiveness snd obstructionism. In exsrcising
his discretion, the Arbitrator will hold in abeyance the Claimant’s
applivation for the appointment of a Temporary Receiver to take on
the Landlord’s obligations, responsibilities and prerogatives in
the oversight and approval of Tenant’s alterations until it opens
for business, pending the faithful and timely observation by the
rRespondent of its axercise of these obligations, responsibilities
and prerogatives. provision will be made for the renewal on short
notice of Claimant’s application For such a Receiver in the event

e

of any further violation of the Respondent’s obligations,
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H
t

prerogatives and responsibilities elating £ Tanant’s
alterations.
TREBLE DAMAGES

Claimant is seeking $31,735.89 in damages pursuant to RPAPL
§853 repfesehting compensation tripled for the nine days during
which it was evicted in March, 2018, at the rate of §1,175.40 per
day. The Respondent repeats the excuse it uged to justify the
original lock-out in March which the Arbitrator then rejected in
directing that the Claimant be restored to possession. This excuse
wag that the Respondent and its contractor were concerned for the
safery of others who wmight be in the premises during éonstxuction
of & brick wall. The Regpondent contends that no damages for the
lockout period should be awarded bhecause it was protecting the
Claimant and 1its representatives from LaaRys

Having rejectad the Respondent’s excuse previously, along
with its observation that the contractor, whose ingurance would

not cover the Tenant’s injuries, the arpitrator is constrained to

award the Claimant 1its sactual damages of $10,578.63% trebled, due

o

5 the Respondent’s flagrantly unlawful behavior in changing the
Tanant’'s locks, bereft of common decency or legal justification.
The Claimant is, thus, awarded $31,735.89 with interest at 9% par

annum from Mareh 20, 2018, until paid.

s

! This is derived from the monthly rent of $36,437.50 divided by 31 days to
make the daily rent $1,175,40. The nespondent, on the other hand, has
divided by 30 days for a larger loms figure fo¥ the nine days of $10,831.25.

8
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RESPONDENT’ S NOKW - COMPLTANCE WITH THE SETTLEMENT AGREEMENT

Electrical Billing

The (laimant asserts that the temporary sub-meter was
installed on January 19, 2018, but the Resgpondent has thwarted its
alectrical consultant in providing Claimant the meter readings and
billing. Paragraphs &, 7 and 8 of the settlement Agreement address
the sub-metering and the procedure for averaging Claimant’s
elactrié sonsumption. There was to be a retroactive adjustment in
the charges from June 1, 2016, on the basis of the meter readings
with a reguirement that the Respondent pay the Claimant’s
gverpayments on April 1, 2018, by way of rent credits the following
month, Therefore, Cleimant’s utility consultant took readings and
nade calculations E£or which the Claimant should have been billed
for monthly electric charges of 5354.83 per month or $8,517.36 for
the vetrospective 24 montha - June 20168 through May 2018,
Respondent had billed and Claimant paid $108,951.75 for this
period. It claims a refund owing of $100,434.39.

The Resgpondent contends vhat a &75,000.00 tapping fee for
Claimant’s extra amperage must be credited against the $108,951.75
leaving a balance from which the actual amount of usage between
June 18, 2016 and April 10, 2018, of $11,834.48, should be
deducted. This results in a rent credit to Claimant of $22,917.27.

In reply, the Claimant points out that the Respondent’s

consultant’s computations fail to comply with the Settlement
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Agresment in that it averages consumption OVer sixty days instead
of the average of billing for the two months after installation of
the sub-meter. Further the Respondent's consultant addes a monthly
meter reading charge and building taxes. The sub-meter was not
read for 20 months and charges For reading or for taxes are not
provided for in rhe Settlement Agreement. Finally, there is no
provision in tﬁe Lease for a tap in fee, and Claimant never agresd
to one. The Claimant is regsponsible only for the actual cost of
instaliing additional risers and equipment.

The Respondent’s consultant’s figures ars not in conformity
with the Settlement Agreement. The diminution of the Respondent’s
grossly excessive avercharges for slectricity by a tap in fee is
not in conformity with arricle 46 (H) of the Lease. Accordingly,
the Claimant is entitled to diminigh its rent and additional rent
payments in the sum of $100,434.239.

Landlord’s Work and t,andiord’s Construction

The Claimant complains that the lLandlord’s Work wag supposed
to have been completed bY December 31, 2017, and that it refuses
to provide & schedule of completion that would permit Claimant to
inspect and begin planning its own work. as of rpril 17, 2018,
the Claimant asserts that Ehe Landlord’s Construction was not
corpleted thereby sbating rent. Here also Claimant complains that

the Respondent has mnot provided Claimant with any plans which it

needs for its air conditioning unit.

10
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The Respondent asserts that its Landlord’s Work was completed
on April 24, 2018. Therefore, Claimant is entitled to a nine-day
abatemenﬁ in rent of 510,578.63 for respondent’ s failure to
complete its work on tiwe. The Respondent attributes the
claimant’s contest of tne completion of Landlord’s Work to the
need for third party inspections, 2 walk through and DOB gignoffs.
The Resgpondent estaﬁlishes +hat the inspections have bheen
performed and a latter of completion was issusd by the DOB.
Nevertheless, 1t argues rhat none of these subsequent conditions
ia required by the settlement Agreement oY the Lease. In contrast,
article 56(A) (%) of the Lease lmposes such an obligation on the
Claimant, i.e., approvals by DOB and “as built” plans.

Ac;ordimgly, the Respondent has established the date of
completion of Landloxd’s Work and Landlord’s Construction and,
indeed, has dalivered the dunnage plans to the Claimant at the
arbitrator’s request. The Claimant is cccordingly entitled ToO
$10,578.63 as an abatement of rent for the period of delay in the
Respondent’s completion as authorized 4in paragraph 23 of the
Sattlemant Agraeuent.

Electrical Connections

The Settlement Agreement at paragraph 17 recuired the
Respondent to dasignate on Tenant’s plans the location in the
basement where the Claimant was to connect its electrical service.

The Claimant claims that Respondent caused ir extra expense,

it
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without showing what this consisted of, for changing the
designation made on January 29, 2018, for electrical connections
o a different location on February 25 requiring revigion of plans.

The Respondent explains that both parties retained electrical
consultants who met concerning the riser and panel plans. The
Fivet location wag designated subject to verification of capacity
by the Claimant’'s consultant. He determined that different Ligers
had to be used, and the comnsultants worked together to designate
the final selection. That the experts wers delayed in getting the
electrical connection location corrsct does not make the
Raspondent regponsible.

ror lack of any guantifiable damages and Claimant’s failure
to attribute the relocation solely to Respondent, this claim will
be dismissed.
Handicapped Ramp

paragyaph 22 of the settlement BAgreement obligated the
Claimant to design and construct, at Respondent’s expense, a ramo
that wag ADA compliant. The Claimant was to provicde the Respondent
with a statement of expected cost. The Claimant proclaims that it
satisfied these obligations on January 18, 2018. The Respondent
had 20 days to select a competitive bid; stherwise, the Claimant
could procesd with its vendor. The Claimant alleges that the
rRespondent did not respond within these 30 days, SO Claimant hired

its own vendor as provided in the settlement Agreement. Claimant

12
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sdvisad Respondent that it had missed the date for a competitive
pid. Thereafter, the Regpondent vefuged to consent to the work
mecause the design was ehlivious to a penetration test result
showing inadecuate gupporting stone. The Respondent never shared
the report of the penetration test with Claimant.

The Respondent asserts that it accepted as its total cost
obligation the Claimant’s total cost for an ADA compliant ramp and
yalated  stone work. Apparently the cost was predicated on
Claimant’s engineer’s plans from May 15, 2017,% but these
contemplated a single door. The Respondent reports that Landmarks*
vequires two doors. ™h view of this requirement new plans and
rhair review are allegedly necessaly. Tt also claims that engineer
2ilman recquested that a test probe be done Lo determine the depth
of the underlying stone; Silman determined that stone needed
veplacing and new plans were recquired. Respondent avers that no
new plans bave yet been submitted.

In reply, the Claimant asserts that the Landmarks Commission

has given preliminary approval to the Claimant’s plan including
————— T et

—— n———

: potually, Paragraph 1 of the Settlement Agreement provided that cthe
Respondant approved the Claimant’¢ plans with the data May 12, 2017, and
paragraph 2 obligated the Respondent to sign all necessary documents regquirsed
by DOB for issuance of a parmit with respect to these plans within three
huzineszs days.

4 The Claimant alleges that on December 7, 2017, when the Settlement Agreemant
was mads, Ms. Sklar of the Respondent knew of the imminent Landmarks
designation znd had cocperated in sekhiaving it, all while concealing the
possibility £rom the Claimant and che court.

15
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£0r handicapped accessibility, subject only to gupplying shop

o

drawings.
e et

gince the Respondent in paragraph 1 of the Settlement
Agreement has reviewsd and approved the claimant’s May 12, 2017,
plans and proclaims that it approved the ADA compliant ramp,

nothing more from the Respondent is necessary. The change from

one door to two doors at the behest of the Landmarks Commisgion
J

not only is to be 1sid at the Respondent's feet, but it appesars

that Landmarks has approved the Tepant’s ramp desigh in any avent.
= =

No further Landlord approval is required until shop drawings are
created by the subcont¥Xactor. The Respondent has not supplied to
the Claimant the results of the penetration test and is hereby
directed te do se.

Elevator Work

The Respondent delayed the progress of elevator work by
demanding certificates of insurance that Claimant contends were
not required by Article 5B of the Lease. Ncnetheless, certificates
satisfactory to the Respondent were supplied. Secondly, the
respondent has not responded to Claimant’s list of proposed
contractofs nor recommended elevator contractors as paragraph 19
obligated Regpondent te 4o by January 15, 2018. Finally, the
Reapoﬁdent nas not supplied a proper line drawing of the new
elevator control room, related walkway and adjacent alavator lobby

by January 31, 2018, as required by paragraph 16 of the Settlement

14
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Agreement . at an April 10 hearing pefore the Arbitrator the
respondent submitted LWO alternative drawings whereas Claimant
needs a, single definitive drawing.

The Respondent blames the Claimant for delays in the elevator
work. It accuses the Claimant of delay in retaining Jenking &
Huntington, named in paragraph 19 of the Settiement Agreement,
which had previously inspected the shaftway and pit and drew plans.
Apparently the Claimant &id net obtain a price proposal writd.d.
april. The Claimant has not paid the £5,000 deposit for plans to
be drawn. The Respondent alse refutes the lack of authority in
she Lease for demanding certificates of insurance. Articles 3 and
and 56(A) (vii) are the sources for the request for certificates.
Lastly, Respondent contends that Claimant was given a line drawing
before‘December 7, 2017, the date of the Gettlement Agreement.
Becauga Claimant complained about the lack of a line drawing the
respondent provided a new one. 7o the extent there is a difference
in the new line drawing from the esarlier one, Respondent undertakes
to provide a single, authoritative drawing.

paragrapn 19 crafted a default Lif the Respondent’ s
repregentative, wexlar, did not supply names of general
contractors acceptable to the Claimant. Wwexler did not. The
default was Archstone. Therefore, archstone is deemed the general
contractey Ffor the elevator work contemplated in paragraph 15.

Secondly, the Respoundent shall provide a single, authoritative

15
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1ine drawing as regquired by paragraph 16 of the Settlement
agreement within five (5) business days of the date of this INTERIM
AWARD. Lastly, any claim the Claimant predicates on the delay
from che disagreement over certificates of insurance is academic
since the (laimant provided satisfactory certificates to the
Resp ondent .
Permitting

The Settlement Agreement in paragraph 2 states “Landlord
shall sign all necesgary documentation required by the Départment
of Buildings for the issuance of a permit with respect to the May

12, 2017 plane within three business days of being providsd such

documentation.” The Claimant learned <that the building was

O —————

designated a landmark on February 5. Tt coordinated directly with

o man———

the Landmarks Commission about requirements for design of the entry
1___—-———-———-—‘—-’—""‘-_-—

—— e ——— —

way and obtained informal approval. $o, the original plang were

o —— P—

A R

modified accordingly and on March 12 the Commission infermally

approved gubject Lo receipt of thi_éggl__g;ation signed by the
—————— o
Reapondent Landlord and Clzimant’s submission of shop drawings
B—y —
—
when prepared. On February 22, 2018, <Claimant gubmitted the
._,._.—'—-‘-'—-'—_-

application which Respondent first ignored and then refused to
gign until five copies of drawings required by the Lease were
supplied. Ms. Sklar also objected because some boxes on the
application had not been checked, and, she rvequired details that

only the shop drawings could supply, drawings that could not be

16
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eyeated until DOB approved the plans and igssued a permit. This
standoff wag resolved in the hearing before the undersigned omn
April 10, 2018. The parties agreed on the form and contents of
the application to randmarks and on the drawings that would be
actached. In viclation of that agreewent, Me. Sklar altered the
application without the Claimant’s approval and submitted it
without notice TO Claimant’s representative who wanted to be
present at the filing.

Thé Respondent revexts Lo tne single door contained in the
May 12,'2017, plans that were approved in the Settlement Agreement
(already discusged in connection with the Handicapped Ramp). The
Respondent suggests that Claimant resubmit the plans without the
storefront work and later submit the storsfront Ior Respondent’ s
review in accordance with Exhibit K of the Lease and its
procedures. 1T contends that even if Landmarks plessed Claimant’s
moditied plans, this dogs not preempt the Regpondent’s right to
veview and approve in its discretion.

The Respondent asserts that the Arbitrator on BApril 13
confirmed the Respeondent’s right of approval despite Landmarks
approval. This may or may not be accurate but need not be addressead

here because the Respondent will be seeing the shop drawings and

fav) have rightg to make objections at that time.

——— 2

the Respondent approved the May 12 plans and cbligated itself

to sign all necessary documentation regquired by DOB to isgsue a

12
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permit with respect to them within three business days. 1f this
conflicts with wxhibit K of the Lease, the Settlement Agreement
provisions control (927). The Regpondent has not argued that the
application to the Landmarks Commigsion falls outside of “all
necessary documentation required by rhe Department of puildings
for the issuance of a permit with regpect to the May 12, 2017
plang.” Consequently, the Arbitrator presumes that the Landmarks
application and its contents are embraced by paragraph 2 of the
gecrclemant Agreement.

Accordingly, it is declared that the Respondent has reviewed
_—-..—-——'—_'—__—-.-—_

and approved of the Landmarks application and its contents and

ghat the Respondent will have no further approval rights with

p—

vespect theretg until shop drawings are created and submitted to

1
RESPONDENT " 8 CONTINUING BAD FAITE

The Claimant piles on to the alleged violations of the
cettlement Agreement and other alleged mispehavior of the
Respondent and ite sole reprasentative, Rita &klar, suggesting
they ave obstructing Claimant in remodeling and opening. As an
example, it refers to Ms. Sklar's absolute refusal to communicate
with Claimant's representative, Nateé Rubin and refusal to respoend
to his phone, fax and hand-delivered inguiries.

The response is that Mr. zubin has treated the Respondent and

its professionals with disdain and verbal abuse. Respondent says

18
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ir and they will continue to work with him despite large unpaid
bills he and Claimant owe to the professionals who continue to
move the work forward., If issues arise, they can be arbltrated.

The Arbitrator deems this portion of the Claimant’s
prasentation o represent support for its application for a
termination of the Lease, already found to be beyond the scope of
the arbitration clause in the Settlement Agreement.
BESPONDENT ' 5 REFERENCES TO THE CTATMANT' 8§ DEFAULT UNDER THE LEASE

To +the extent the Respondent’s papers are replete with
references to Claimant’s failurs to commence Tenant’s Work and to
its general contractor’s directive to furlough all work on May 2,
5018, the Respondent has asked for no relief. Therefore, there is
no occasion at this juncture for the Arbitrator to dispose of the
default issue. Wwhether or not there was & default, the Arbitrator
izsued a Yellowstone injunction on consent. The alleged default
may become scademic when the Claimant begins its work. Because
the Settlement Agreement in paragraph 9 affords the Claimant until
september 30, 2018, or nine months after the completion of
Tandlord’s Work, to spend $1.$12,500, rhe Claimant may not even be
in default.
CONCLUSION

any argument not sddressed in this INTERIM AWARD was found
to be unavailing, without merit, academic or unnecessary to reach.

The Arbitratow concludes and AWARDS as follows:

12
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The Respondent’s ohjection TO the arbitrability of the
Claimant’s claim for termination of the Tease is sustained,
and the claims for rermination of the Lease and declaration

s constructive sviction resulting in termination are

rh

@]

Aiemissed as beyond the sCOpe of the arbitration agreement in

the Settlement Agreement.

. The Respondent’s shjection to the arbitrability of the

Claimant’s alternative claim for the appointment of a
temporary receiver is overruled and that claim is declared to

be arbitrable undexr the gettlement Agreement.

_The Claimant’s claim for the appointment of a limited and

cemporary raceiver to take on the Landloxd’s obligations,
rasponsibilities and prerogatives in the oversight and
approval of Tenant’s alterations until it opens for business,
1g held in abkeyance pending the faithful and timely
observation by the rRespondent of 1its exercise of these
ochligations, prerogatives and responsibilities. In the event
of the Respondent’s riolarion of  these cbligations,
prercgatives and responsibilities, the Claimant is hereby
granted leave, on three (3) days’ notice, te renew ths

application being held in abeyance.

_claimant’s claim for treble damages for actual eviction is

hereby granted and the Respondent is directed to pay to the

20
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1aimant the sum of $31,735.89 with ipterest at 9% per annum

fyom March 20, 2018, until paid.

_The Claimant’'s ciz2ll for rent credit for overcharges for

electricity 1is granted, and the Claimant is entitled to
diminish its rent and additional rent payments in the sum of

$100,434.39.

The Claimant’s claim for an abatenent of rent for the period

of delay in the Respondent’s completion of Landlord’s Work
and Landlord's Construction is granted in the amount of
$10,578.63.

T™e Claimant’s claim with respact o slectrical connections
is denied and this claim is dismissed.

The Claimant’s ¢laim regarding the handicapped ramp is

granted and it 1is DECLARED that no further submigsion nor
approval to the Respondent is requirad until snop drawing ave
created by the subcontractor; and the Respondent is hereby
direcced to supply Lo the ¢laimant the results of the
panetration test within three (3) business daye of the date

of this INTERIM AWARD.

fhe Claimznt’ claim respecting elevator work is granted to

the following extent and otherwise denied as academic, and
archatone is deemed to be the general contractor for this
work; and the Respondent is hereby directed to provide the

claimant with a single, suthoritative line drawing as

21
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required by paragraph 16 wf tha Settlement Agreement within
£ive (5) businegs days of the date of this INTERIM AWARD.

The Claimant’s claim with respsct tO tne Landmazks

m——

commission application and permitting is granted and it is
.—”_’———‘;___’f————"—f et

Efiafffijfff;ggg_gespondant has reviewed and approved.af the

Landmarks application and its conténts and that the
S———— m— o— ——-"'_._____.—...—-—-—".

Respondent will have no further approval rights with regpect

_._.__.-———-——'—"-_——

rherato until shop drawings are created and submitted to ir.
#‘—

3

i i fbf 'k f
Sphor, £ LA

Slepheh G. Crane, Arbitratox

srate of New vork )
H 85
County of New York)

1, Stephen G. Crane, do hereby affirm upon my sath ag
arbitrator that I am the individual described in and who
executed this instrument which is my INTERIM AWARD.

A

'

ir z} /1
=y : 71., i ! a
/ .f /"é'\J’ } l\w{' i, ,ﬂl f'|_.-',"7 \\_Jf'

pace Stephen G. Crane

22
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OOF OF SERVICE BY EMAIL & U.S. MAIL

PR :

Re: Vitra, Inc. vs. Ninety Five Madison Company, L.F.
Reference No. 1425024190

L. Annie Goodwin, not & party to the within action, hereby declare that on June 19, 2018, 1 served
the attached Interim Award on the parties in the within action by Email and by depositing true copies thereof
enclosed in sealed envelopes with postage thereon fully prepaid, in the United States Mail, at New York, NEW

YORK, addressed as follows:

Mr. David F. Segal Richard Feldman Esq.
%ills Cumnmis & Gross pE Stephen M. Rosenberg Esq.
10} Park Avenue Rosenberg Feldman Smith, LLP
28th Floor 551 Fifth Avenue
New York, NY 10178 24th Floor
Phone: 212-643-7000 New York, NY 10176
dsegal@sillscummis.com Phone: 212~ 682-3454
Parties Represented: rfeldman@rfs-law.com
Vitra, Inc. SRosenberg@rfs-law.com
Parties Represented:

Ninety Five Madison Company, L.P.

Mg, Mark Levenson
Sills Cummis & Gross P.C.
One Riverfront Plaza
Newark, NJ 07102
Phone: 973-643-7000
mlevenson@sillscummis.com
Parties Represented:
Vitta, Inc.

[ declare under penalty of perjury the foregoing to be true and correct. Executed at New York, NEW

YORK on June 19, 2018.

"Annie Goodwin
agoodwin(@jamsads.com
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The New York City Landmarks Preservation Commission

| Centre Street, 9th Floor North New York NY L6007 (212) 669-7926 Fax (212) 669-7787

http:/inyce gov/landmarks

TO: Rita Sklar
FROM.: Erica Rothman
DATE: May 15, 2018
FAX: 212-733-7029
Pages: 3
35%d gANIS IS SN £B44699ZT2 p1:12 BIBZ/5T1/506



Landmarks Preservation

Commission

Meenakshi Srinivasan May 15, 2018

Chair

Sarah Carroll Ms. Rita S. Sklar

Executive Director Sklar Equities

sCarroll@lpc.nyc.gov 95 Madison Avenue, Room 1201

New York, NY 10016
1 Centre Street
9" Floor North
New York, NY 10007 Re: Emmet Building, 95 Madison Avenue, Manhattan [Block 858; Lot 53]

212 669 7902 tel

212,669 TYAT fax Dear Ms. Sklar:
Following up on our conversation today regarding your submitted application for a work
permit LPC 19-24565, please iee the enclosed materials checklist of what the
Landmarks Preservation Commission requires in order for your proposed work to be
approved.
As | discussed, we would be happy to arrange a meeting betweer. you, your expeditor,
and our staff in the coming wekks to review in person. Please feel free to reach out to
me by phone at (212) 669-7889.

Sincerely,

Erica Rothman

Enc.

r@/ch  39vd PAH3STAE SHAVINANTT £64 4699218 p1:TC 8IBZ/ST/GE



Landmarks Preservation
Commission

MATERIAL CHECKLIST 95 MADISON AVENUE, MANHATTAN, BLOCK 858 LOT 58 - DOCKET# LPC-19-24565

Staff of the Commission recently received an applicati
submitted are not complete. Any item below not marked “Accepted” must be submitted to complete the application. MATERIALS MUST BE

1 Centre Street
9th Floor North

New York, NY 10007

COMMISSION WITHIN NINETY (90} DAYS.

New?t_orefrc;it Infiirobzhi;g and Surround td_Ré;r;éin

>

LPC Permit Application Form, signed by building owner or an officer of the co-op or condo board

Two (2} copies of signed and sealed Department of Buildings filing drawings (if DOB permit is required)
Color photographis) of the building showing the existing condition

Close-up color photograph(s) of the building showing the storefront and area(s) of work
Hotes: _

Elevation drawings of the existing and proposed storefronts and an overall building elevation
Notes:

Large-scale section details of the head, jamb, bulkhead and sill

Enlarged floor plan of storefront area

Motes:

Large-scale partial plan showing the plane of the storefront in relation to building fagade
Notes:

Color and material sample(s)

Notes!

Voice (212) 669-7700

Fax (212) 669-7960

Received

@

v

Ly

5/15/2018
5:12:231 PM

5/15/2018
5:14:52 PM

5/15/2018
5:14:51 PM

5/15/2018
5:15:48 PM

i 5/15/2018

5:16:01 PM

nyc.gov/landmarks

on for proposed work at the above property. Upon review it was found that the application materials

RECEIVED BY THE

L]

Accepted

5/15/2018
5:12:22 PM

Jald SHYFWANG

U



SUBMIT MATERIALS TO:

Landmarks Preservation Commission
Attention: Erica Rothman

1 Centre Street, 9th Fioor North

New York, NY 10007

include LPC staff name and docket # on the exterior of all p
and all drawings for subsequent submission to t

MATERIALS MUST BE RECEIVED BY THE COMMISSION WITHIN NINETY {90) DAYS

Note that odditional mat

erials may be required and additional direction provided following

ackages. Submit two copies of any new or revised drawings. R
he Department of Buiidings must be signed and seaied.

further review.

evised drawings must include revision dates,

]

218Z/5T1/5

7
)

P11

T2

Pa
o
an
o

L1641

FAH3STdd SHETWANTT

o

PR/bE 3O



AND
CENT
; ALL XN THE

DEMISED FREMIS

i
e

H
-7

MEV: DODBLE DOOR. STORE BNTRANCE
DEPLAY WINDGWS;
R STORE'S BNTRANCE BAY

AND TRANSOM ABOVE THE

REIBFE

RRLATED MODFICAYTONS YO THE

m:zm>< ZOQ_Q(I m_u

s dakzowase)

VP s Ry S e 12 LA ALL AL

paAuye

Sl Lo LT P P G PRLPC ST Sy FAVLENY AT A PR gz

)

L2 LN ALI ).

L 2 0 LU N SR rryCare

g

CL = BN N EL ] Ty

st firers e s 2




v

iy
-:'.._r:.f
e

e

U8,

BN UGN wrTe DUPLICATE oF ORIGINAL




. R CHED TO: TERAM SHEET .
' g ERAlaAs i  Tease

Ik 73 H.‘{ﬂ,!. it AR
):1_'? PR ?31‘-\\‘}
=R ¢ *,

QQ‘W 3

EAE |':;B-..::-_.4?i R &1
1 "_
15 T

AR AT BN IR

3.
ORIGIN

REPIACE WINPEW MULLIN WiTH DUFLICATE oF
fOULLION, IN NELU Lo eaTIoN?

@




ey | ey e

|

| SEpes rilem)

I

. _MAI?IWN AVENVE

e ———"
b e

Al



Ammm&ﬂhfmnmm. NER: :




) R~ <o tmtie oo " o ,1
” " R LM LR T L NGE B e X _ |
Fanvvosam i ||| |

b s
1t _ WM

Aen -

LS o e

- iy

v 2

- e



‘; PETAILS TO MaTEH
DETALS To MATSH

‘gNm&







