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I. INTRODUCTION 
On April 16, 2018 the Committee on the Justice System, chaired by Council Member Rory Lancman, will hold a hearing to examine the investigations and prosecutions of low wage theft. Representatives from the District Attorney’s Offices, various advocates, stakeholders, and members of the public are expected to testify. 

II. BACKGROUND  

Low-Wage industries, as defined by the National Employment Law Project (“NELP”), are industries in which the average hourly wage for front-line workers, or those in non-managerial positions, is less than 85% of New York City’s average wage.
 While the 85% threshold is a common measure used to identify low-wage industries, others have defined low-wage jobs as those in which a full-time, year-round worker earns less than the poverty threshold for a family consisting of two adults and two children.
 In 2010, using Census data, NELP identified industries in New York City that fit their definition of low-wage. These industries included restaurant work, poultry processing, janitorial services, garment manufacturing, agricultural jobs, domestic homecare workers, and retail.
 Several studies, including those conducted by NELP, indicate that workers in these low-wage industries are significantly more likely to experience workplace violations, which disproportionally effect women and foreign-born undocumented women workers, as they make up a large proportion of the low-wage workforce.
 

In 2008, NELP conducted a survey of 4,387 workers in low-wage industries in Chicago, Los Angeles, and New York City and found that workplace violations are severe and widespread in these labor markets.
 NELPs findings suggest that many employment and labor laws are regularly and systematically violated, including minimum wage violations, overtime violations, “off-the-clock” violations, meal break violations, pay stub and illegal deduction violations, tipped job violations, and illegal employer retaliation.
 

III. WAGE THEFT 

The term “wage theft” refers to various violations of federal, state, and local wage and hour or labor laws, including the underpayment or nonpayment of workers. Wage theft is particularly prevalent in low wage sectors.
 According to NELP’s 2008 survey, minimum wage violations were most common in apparel and textile manufacturing, personal and repair services, and in private household jobs, all of which had violation rates above 40%.
 Violation rates also varied significantly by occupation, where childcare workers experienced very high minimum wage (66%) and overtime (90%) violation rates.
 While higher levels of educational attainment, job tenure, and English proficiency offered some protection from wage violations, college-educated workers were also at a significant risk. 

Specific business practices also affected violation rates. Low-wage workers paid a flat weekly rate, or paid in cash, experienced a much higher violation rate than those who were paid a standard hourly rate or by company check.
 Workers in businesses with less than 100 employees were also at greater risk of experiencing violations than those at larger businesses.
 According to NELP, foreign-born Latino workers experienced the highest minimum wage violation rates of any group.
 Amongst U.S. born workers, African-American workers experienced a violation rate three times higher than that of white workers, who faced the lowest rate of minimum wage violations.
 

Wage Theft in New York City

In 2010, NELP found that nearly $1 billion was stolen from low wage workers every year in New York City.
 A report published by the Fast Food Forward movement in 2013 found that 84 percent of the 500 surveyed fast food workers reported being victims of wage theft over the course of the past year. 66% reported at least two such abuses, 45% reported at least three, and more than 31% reported at least four such incidents.
 According to a survey conducted by NELP, 21% of workers in New York City were paid less than the minimum wage in their previous workweek, and 51% were underpaid by more than $1/hour.
 This survey also found that 77% of workers legally eligible for overtime pay did not receive it, and that immigrant workers disproportionately suffered from minimum wage and overtime violations.
 The survey also examined the issue of workers who are afraid to speak up regarding unpaid wages or unsafe working conditions because they face the prospect of illegal retaliation from their employers for doing so. Of the respondents in the NELP survey who reported having made complaints regarding unpaid wages or unsafe working conditions to their employers, 42% reported that their employers had taken negative actions in response. Of these, 74% had their hours cut, 32% were fired or suspended, 32% were threatened with firing or deportation, and 31% were harassed or given an increased work load.
  

Wage theft can have devastating effects on low wage workers and their families. Minimum-wage workers account for 54% of their family’s weekly earnings.
 Any diminution in weekly earnings impacts not only rent, grocery and education costs, but also affects a family’s ability to save for future expenses. 
IV. LAWS GOVERNING WAGE THEFT 
The Fair Labor Standards Act (“FLSA”)
 governs wage theft at the federal level. The FLSA provides for a federal minimum hourly wage,
 mandates that employers pay overtime at a rate of time and a half of the employee’s rate if that employee works more than 40 hours a week,
 and contains other provisions intended to protect workers’ rights. However, not all workers are covered by the FLSA. Only workers whose employer is involved in interstate commerce, or whose business has annual gross sales of more than $500,000, are covered by the FLSA.
 For workers not covered by the FLSA, including many who work for small restaurants and shops, state law provides the only recourse for victims of wage theft.

Under New York State law, the state minimum wage must equal or exceed the federal minimum wage.
 The current minimum wage in New York City is $13.
 Overtime requirements under state law are similar to those in the FLSA, except that state law provides for an additional hour of minimum wage pay owed to an employee if they work more than ten hours in a single day.
 In 2003, NY’s Attorney General issued an opinion expressing that undocumented workers may assert their rights under New York Labor Law without fear of immigration consequences.

In 2010, New York State enacted the Wage Theft Prevention Act (“WTPA”). The WTPA increased economic incentives for employers to comply with the state’s Labor Law, increased the penalties employers face for unlawful retaliation against employees, sought to ensure that workers are able to collect unpaid wages after judgments in their favor, improved record-keeping requirements, and required employers to give written notice of wage ranges to all new hires, in the employee’s primary language, within 10 days of date of hire. Non-compliance with providing these notices results in fines of $50 per day per worker. The maximum amount an individual worker can recover under the law is $5,000.

V. LEGAL SERVICES AVAILABLE TO LOW-WAGE WORKERS 

New York City offers free legal representation and advice to low income New Yorkers for a variety of civil matters. The Office of Civil Justice (“OCJ”), established within the City’s Human Resources Administration (“HRA”) pursuant to Local Law 61 of 2015, is responsible for managing civil legal service programs. Forty-three staff are assigned to work in OCJ, including central administration, program development staff, a contract management team, and housing court liaisons.

According to the OCJ 2017 annual report, in Fiscal Year 2018 New York City’s overall investment in civil legal services for low-income City residents with non-criminal legal problems, such as housing, health care, government benefits, and immigration status was $142.6 million, a 28% increase from the year before.
 In the 2017 annual report, the Office of Civil Justice identified several issue areas as part of its 5-year strategic plan, of which was addressing the legal service needs of low-wage workers.
 

According to OCJ, the population of those living in poverty in New York City are working people.
 In 2016 54% of New York City families with income below the Federal Poverty Level included a working adult.
 While OCJ administers funding for a myriad of services for immigrants, legal services to assist immigrant workers is a growing need. Many legal service providers offer free legal services to low-wage workers.
 According to OCJ, in Fiscal Year 2017, New York City’s seven largest legal service providers, in the area of employment law, provided employment related services to approximately 4,200 workers, a 34% increase from the year prior.
 Of these 4,200 cases, wage theft and employment discrimination account for approximately a quarter of the cases handled.
 The first year of OCJ’s strategic plan is to assess the actual needs for legal services for low-income New Yorkers.
 
The second and third year of OCJ’s strategic plan is to “develop a pilot to address the legal needs of low-income New Yorkers”.
 Building on existing employment legal services, OCJ intends to “explore the possibility of a pilot program which provides employment legal services for foreign-born New Yorkers, regardless of their immigration status”.
 The fourth and fifth year of OCJ’s strategic plan is to “evaluate pilot projects and developing implantation strategies”.
 According to OCJ, this includes “analyzing lessons learned through the administration of the employment law components of immigration contracts” and using robust data to “compare various service delivery models” which address all low-wage workers in New York City.
 OCJ is measuring the capacity of the City’s legal services providers, which will ultimately inform their decisions.

VI. ENFORCEMENT 
In December 2017, several New York City and State jurisdictions announced a partnership to combat wage theft in the construction industry, known as the “Wage Theft Initiative”.
 This partnership included Governor Andrew Cuomo, the five New York City District Attorneys, the New York City Department of Investigation (“DOI”), and the New York City Comptroller.
 In December 2017, the partnership announced criminal charges in a series of cases stemming from exploitation of workers.
 In 2017, investigators recovered more than $35.5 million in stolen wages, returning earned income to nearly 37,000 workers across New York State, 15,577 of which were in New York City.

According to the New York Times, the indictments issued included more than $2.5 million in unpaid wages for more than 400 construction workers in the City.
 One construction company, City Metro Corp., was charged in an indictment in State Supreme Court in Manhattan for failing to pay over $241,000 in wages to more than 45 construction workers hired to do cement work for a hotel being built in Manhattan.
 According to prosecutors, the company routinely failed to pay workers or gave them fraudulent checks.
 When workers began to quit after realizing they were not going to be paid, the company hired new workers and defrauded them as well.
 
VII. ISSUES & CONCERNS 

While the laws surrounding wage theft are well-known and straightforward, less is known about the enforcement of these laws. The Wage Theft Initiative has been a well publicized success story for prosecutors, but little is known about the structure of the initiative or how jurisdictions work together to identify bad actors and eventually bring criminal charges or civil cases. The Committee is interested in learning more about the Wage Theft Initiatives structure, how their investigations are conducted, and the challenges they face to prosecute such cases. 
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