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I. Introduction
On December 5, 2017, the Committee on Public Housing, chaired by Council Member Ritchie Torres, will hold an oversight hearing entitled “DOI Investigation into Lead-Based Paint Conditions at NYCHA Apartments.” The Committee expects to hear testimony from officials of the New York City Housing Authority (NYCHA) regarding NYCHA’s noncompliance with local and federal laws mandating inspections for potentially hazardous lead-based paint conditions at certain apartments, as well as NYCHA’s false certification of compliance to the federal government. The Committee also expect to hear from NYCHA tenants, resident associations, and advocacy groups regarding the safety inspections and the impact of NYCHA’s lead policies on residents.
II. Background on NYCHA and Public Housing

Former New York City Mayor Fiorello La Guardia created NYCHA in 1934 – three years before the advent of federal public housing.
 NYCHA originally served two purposes: (1) to provide low-cost housing for middle-class, working families temporarily unemployed because of the Depression and (2) to bolster the lagging economy by creating jobs for the building trades.
 Later, NYCHA’s purpose evolved into providing safe, decent housing for families with the lowest incomes.

Today, NYCHA has 326 developments, 2,462 buildings, and 176,066 public housing units, making it the largest public housing authority in North America.
 NYCHA also administers Section 8 affordable housing vouchers for 86,194 apartments.
 All told, NYCHA serves a community of 590,216 authorized residents.
 

NYCHA is a “public benefit corporation,”
 a “public housing agency” (“PHA”) under the United States Housing Act of 1937,
 an “authority” under the New York State Public Housing Law,
 and, for certain purposes, a City agency.
 In addition to applicable federal and state law, NYCHA must abide by the City’s laws and rules related to planning, zoning, sanitation, building, and housing maintenance standards.
 

III. Background on Lead
Lead is a highly toxic metal found naturally in the environment that can cause serious bodily damage. Lead is particularly harmful to children, in whom it can cause learning and behavior problems and delay physical growth and mental development.
 Children may become lead poisoned by putting their hands or other lead-contaminated objects into their mouths; eating paint chips found in homes with peeling or flaking lead-based paint; or playing in lead-contaminated soil.
 Lead-based paint hazards are the most common sources of lead poisoning in New York City.

While the number of children in New York City with elevated blood levels has decreased over time across racial and ethnic groups and neighborhoods, children of color remain most at risk for lead poisoning: in 2016, Latino, Black, and Asian children represented 82% of children under the age of six with elevated blood lead levels.
 According to the New York City Department of Health and Mental Hygiene (DOHMH), preventing exposure to lead is the only effective way to protect children from the long term consequences of lead poisoning.

A. Lead in Public Housing

The use of lead-based paint in residential buildings was banned in New York City in 1960. 
 A federal ban went into effect in 1978.
 According to NYCHA, prior to being banned, lead-based paint was not widely applied in NYCHA housing because it was prohibitively expensive.
 NYCHA has recently stated that, where lead-based paint does exist within NYCHA buildings, it is primarily from the original primer - and now under many layers of paint - on select components such as radiators, door frames, pipes, and ceramic fixtures.

B. NYCHA’s Legal Obligations
Under the New York City Childhood Lead Poisoning Prevention Act (Local Law 1 of 2004), NYCHA is required to conduct annual visual inspections of apartments built before 1960, or between 1960 and 1978 “where the owner has actual knowledge of the presence of lead-based paint,” but only for apartments where the tenant has reported the presence of a resident child under the age of six.
 According to the New York City Department of Investigation (DOI), once pending exemption applications have been processed, there are approximately 4,200 units in NYCHA in which lead paint has not been ruled out with a resident child under the age of six.

A U.S. Department of Housing and Urban Development (HUD) regulation, known as the Lead Safe Housing Rule (24 C.F.R. 35), requires public housing authorities to conduct annual visual assessments of apartments where the possibility of lead-based paint has not been ruled out, regardless of the age of the occupants.
 HUD relaxed its standard in 2012 so that apartment inspections were no longer required to be performed every year, and stated that public housing authorities could “schedule unit inspections in a manner that can satisfy the statute’s intent and simultaneously free up resources.”
 DOI reports that, as of 2016, there were approximately 55,000 NYCHA apartments that must be visually assessed pursuant to 24 C.F.R. 35.

C. Lead Incidents at NYCHA

In August 2014, a two-year-old resident of Pomonok Houses in Queens was taken to the hospital due to a fever where doctors discovered high toxic levels of lead in her blood. The doctors notified DOHMH, which caused them to inspect the apartment where the child resided. Using an X-ray device known as an XRF, workers discovered traces of lead in the paint on two heating pipes. In response, NYCHA conducted their own lead test by removing the paint chips and sending them to a lab to be tested. The lab declared that there was not sufficient lead to cause harm. As a result, NYCHA did not abate the apartment.
 In March 2015, a similar situation occurred at another NYCHA development, Linden Houses, when it was discovered that a two-year-old child had high levels of toxic lead in her blood. DOHMH conducted an XRF test and found nineteen spots in the apartment where paint tested positive for lead. NYCHA contested the findings by testing paint chip samples, and found that there was no lead in the apartment.
 During this the same time period, lead complaints were not treated the same, as NYCHA inconsistently relied on paint chip samples versus XFR tests. From August 2014 to June 2016, NYCHA relied on DOHMH’s XRF test results to abate lead in 21 apartments within nineteen buildings at the Pomonok Houses.
 

In 2016, the New York Daily News revealed that in 2004, NYCHA identified more than 55,000 apartments that are likely to contain lead paints. This included more than 10,000 units where children younger than six live.
 Additionally, Daily News obtained data showing that NYCHA inspected 3,096 apartments for lead between 2013 and early 2015. Of those, 1,604 apartments tested positive for lead paint. Records show that NYCHA tested 113 apartments in Red Hook Houses and found lead paint in 105 of them, amounting to more than any other development at the time. NYCHA refused to reveal the precise location of lead paint within its apartments.

In July 2017, the Daily News reported that 202 children living in 133 NYCHA apartments tested positive for lead poisoning since 2010 and revealed that NYCHA falsely certified that it inspected thousands of apartments for toxic paint. The Daily News was informed by DOI that “NYCHA has acknowledged to DOI that between 2012 to 2014, due to an initiative to reduce NYCHA’s backlog of open work orders, NYCHA shifted from inspecting apartments every year to once every two years.”

D. Lead Investigation by the United States Department of Justice
In November 2015, the U.S. Attorney’s Office for the Southern District of New York demanded several documents, including the addresses of all NYCHA buildings where people with elevated blood lead levels had been identified; the date when those people’s elevated blood lead levels were identified; the date of any environmental investigation; the date the results of any such investigation were sent to the agency; and the date the property in question was cleared, if lead hazard control was required by local law.
 This demand was made as part of an investigation of environmental health and safety conditions in public housing and homeless shelters, as well as the filing of false claims to federal housing officials for payment related to the conditions.
 
Mayor Bill de Blasio learned about the federal request for documents through news reports in March 2016. The New York City Law Department said the civil investigative demand served by the U.S. Attorney was routine, so it was not elevated to the attention of the Mayor.
 In April 2016, NYCHA informed Mayor de Blasio that it was noncompliant with the  Local Law 1 of 2004
, which was co-sponsored by then-Council Member de Blasio in 2002.
 In July 2016, NYCHA informed Mayor de Blasio that it was also in violation of federal lead inspection rules.

On March 28, 2016, the Chair of NYCHA testified at a New York City Council Executive Budget hearing that NYCHA received an inquiry from the Department of Justice about every part of NYCHA’s operations.
 She stated that it was not considered an active investigation and no complaint had been filed against NYCHA.
 NYCHA provided more than 440 million records, however the documents were not specific to lead or the reported lead issues.
 The Chair testified that NYCHA remained in compliance with the Local Law 1 of 2004.
 NYCHA claimed that over the past five years, DOHMH tested more than a million children under the age of six for lead.
  The results were: 6,800 of those children came back with elevated blood levels, 202 of those children resided within NYCHA, and 18 NYCHA homes had elevated levels of lead. The Chair testified those lead issues were immediately abated and the eighteen homes were now lead free.
 On May 24, 2016, the NYCHA Chair revealed that NYCHA was seeking proposals from law firms to represent the agency in the Justice Department probe.

In the summer of 2017, in connection with the federal investigation, the NYCHA Chair learned that the agency had been out of compliance with U.S. Environmental Protection Agency rules requiring training for work involving lead paint since 2014. The Chair also learned, as part of the federal investigation that NYCHA was until 2016 out of compliance with a HUD rule requiring training for persons conducting visual inspections of lead paint.

E. Class Action Lawsuit

In October 2017, a class action lawsuit was filed on behalf of NYCHA tenants, claiming that NYCHA knowingly and intentionally neglected its obligations to perform lead-based paint inspections, notify residents of hazards, and remedy problems.
 On November 30, 2017, a federal judge ordered NYCHA to let a lead paint expert monitor inspections occurring on December 4 and December 5, 2017.

IV. DOI Report on Lead-Based Paint Conditions
On November 14, 2017, DOI announced the results of an investigation into mandated inspections for potential hazardous lead-based paint conditions in NYCHA apartments. DOI found that NYCHA violated both city and federal laws by failing to conduct mandatory safety inspections for lead paint. DOI claims that senior officials at NYCHA were aware that NYCHA was violating the City lead law by April 2015. DOI additionally reported that, from 2013 through 2016, NYCHA falsely certified to HUD that it was in compliance with the federal law. DOI found that, by the summer of 2016, NYCHA’s Chair knew that NYCHA was out of compliance with both city and federal lead laws when she submitted a false certification to HUD.

A. Noncompliance and False Certifications of Compliance with Law

In approximately August 2012, following HUD relaxing its inspection rule, NYCHA stopped conducting annual apartment inspections, and did not start a separate protocol to continue lead inspections.
 On October 11, 2013, NYCHA submitted documentation to HUD certifying that it was in compliance with lead based regulations. Because NYCHA had not conducted the required visual assessments, the certification was false. This document was signed by NYCHA’s previous Chair.
 

On October 16, 2014, Chair Olatoye, signed a document certifying to HUD that NYCHA was in compliance with lead based regulations. Because NYCHA had not conducted the required visual assessments, the certification was false.
 According to DOI, by April 2015, certain senior officials at NYCHA were aware that NYCHA was violating the city lead law.
 In October 2015, NYCHA submitted documentation to HUD certifying that it was in compliance with lead based regulations. Because NYCHA had not conducted the required visual assessments, the certification was false.
 DOI claims that NYCHA’s Chair and General Manager became aware that they were in violation of the city lead law in April or May of 2016.

NYCHA advised DOI that in September 2016, NYCHA self-disclosed its noncompliance with lead laws privately to HUD’s central office at a routine oversight meeting in D.C., and informed HUD’s regional New York office in a telephone call.
 In October 2016, NYCHA submitted documentation to HUD certifying that it was in compliance with lead based regulations. Because NYCHA had not conducted the required visual assessments, the certification was false.
 DOI claims that these documents were submitted even though senior executives at NYCHA, including the Chair, were aware that NYCHA was not in compliance with federal regulations. NYCHA’s General Manager indicated to DOI that the disclosure of noncompliance was more important than the certification.
 
On July 26, 2017, NYCHA submitted an amended 2017 Plan to HUD and submitted a new form certifying that “NYCHA has not complied with certain requirements related to lead-based paint but is working to ensure full compliance.”
 That same day, NYCHA’s Chair sent a letter to residents stating that NYCHA had been fully cooperating with the U.S. Attorney’s Office investigation into conditions in public housing in coordination with HUD and, in connection to this investigation, NYCHA learned that its compliance on certain lead-based paint regulations was inadequate and incomplete.

B. Suggested Improvements by DOI
As a result of NYCHA’s noncompliance with local and federal law, and false certification of compliance to HUD, DOI made the following Policy and Procedure Recommendations to NYCHA:

1) NYCHA must ensure that it is fully compliant with city and federal lead-based paint laws, including by conducting annual visual assessments for lead-based paint hazards in certain apartments as required by law, and by performing biannual quality assurance reevaluations every two years. 

2) NYCHA should complete the integration of its lead-based paint data into its computerized apartment work tracking system so that development management and other involved NYCHA departments can access historical information, including building construction date, notifications from DOHMH or tenants of potential lead-based paint issues, apartment components that have tested positive for lead, prior abatement, apartment exemptions, and annual inspection history. 

3) NYCHA should evaluate the feasibility of systematically abating the remaining public housing apartments that are known or presumed to contain lead-based paint, beginning with apartments known to house a child under six. 

4) NYCHA, for all future filings and certifications, must implement a system to collect written sign off of the accuracy of all statements. 

5) NYCHA should ensure compliance with safety laws and rules by: a) hiring a third-party integrity monitor to review lead-based paint inspections by conducting field spot-checks to ensure that annual apartment inspections are done, needed abatement is completed, and quality assurance reevaluations are duly performed in accordance with Local Law 1 and 24 C.F.R. 35; b) engaging the integrity monitor to conduct field visits to ensure that critical apartment safety checks of smoke alarms, carbon monoxide detectors and window guards, are duly performed in accordance with NYCHA policy; and c) potentially ensuring full compliance with elevator safety measures put in place by NYCHA following DOI’s March 2016 report about a fatal elevator accident.


C. NYCHA’s Lead Reforms

In the summer of 2016, when the NYCHA Chair and General Manager became aware that they were in violation of the HUD lead regulations, NYCHA began to conduct lead-based paint visual inspections of apartments housing children under the age of 6 where the presence of lead-based paint may exist. NYCHA inspected 4,232 apartments and made paint corrections in 2,363 apartments.
 NYCHA also states that it took the following actions from July 2016 to August 2017: (1) created a data tool to accurately identify each apartment where the use of lead-based paint has not been ruled out; (2) drafted a new Lead Safe Housing Procedure; (3) budgeted and procured a contractor to inspect the remaining apartments where the presence of lead-based paint may exist; (4) created a lead-based paint inspection module on its handheld system; (5) reviewed local regulations and regulations from multiple federal agencies to ensure that its policies and procedures are up-to-date.

According to NYCHA, the following reforms were implemented from September 2017 to the present: (1) trained the lead-based inspection contractor on the use of its handheld system and the specialized lead-based paint inspection module; (2) communicated with each resident scheduled for a lead-based paint inspection in 2017 so they would know what to expect; (3) conducting inspections of apartments housing children under the age of 6 where the presence of lead-based paint has not been ruled out; (4) currently providing EPA lead-safe certification training to staff and is procuring a contractor to provide additional training to NYCHA staff in 2018.

Following the release of the DOI report, NYCHA announced changes to overhaul operations. In addition to personnel removals, NYCHA stated it will create an Executive Compliance Department. The Chief Compliance Officer will be responsible for NYCHA’s regulatory compliance, compliance training for NYCHA employees, and accurate external reporting from NYCHA. The new Chief Compliance Officer will report to the Chair.
 On November 20, 2017, Mayor de Blasio announced the appointment of Edna Wells Handy as Acting Chief Compliance Officer. Handy will begin fulltime in December.
 The Public Advocate argues that this job already exists, as NYCHA already employs a director of internal audit. NYCHA contends that the new compliance unit and current audit department are distinct because the audit department assesses compliance after the fact to recommend areas for improvement.
 
NYCHA has also stated that it will engage leading experts on lead issues to advise the NYCHA Chair and General Manager on how to immediately improve lead compliance and create a long-term plan focused on resident health.

V.  2017 Inspections
As reported by the Daily News, on Tuesday November 21, 2017, NYCHA tenants across the city with children under six years old in apartments with presumed lead paint received a notice that inspections would take place the following Monday. Some tenants received notices in languages they did not understand. Tenants were told if they were not at home between 1 p.m. and 4 p.m. Monday, NYCHA would “exercise the right to enter” their apartments. If door locks needed to be removed and replaced in order to enter, tenants were instructed that they must pick up keys to replacement locks by 4:30pm, or bring photo ID to collect them later at the local police precinct. Tenants are concerned that they are being “bullied” into losing a day of work.

VI. Conclusion
Residents, community advocates, and lawmakers are troubled by NYCHA’s failure to complete mandated lead-based paint inspections, and its false statements to the federal government. The Committee is interested in gaining clarity about this operational breakdown so as to improve compliance going forward and keep residents safe.
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