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I.
INTRODUCTION
On Wednesday, August 23, 2017, the Committee on Fire and Criminal Justice Services, chaired by Council Member Elizabeth S. Crowley, will vote on Proposed Introductory Bill Number 1013-A (“Prop. Int. No. 1013-A”), Proposed Introductory Bill Number 1148-A (“Prop. Int. No. 1148-A), and Proposed Introductory Bill Number 1348-A (“Prop. Int. No. 1348-A”). These bills pertain to the Department of Correction (“DOC”) and Department of Education (“DOE”), as will be summarized below. The Committee previously held a hearing on Introductory Bill Number 1013 (“Int. No. 1013”) on May 26, 2016, a hearing on Introductory Bill Number 1148 (“Int. No. 1148”) on November 30, 2016, and a hearing on Introductory Bill Number 1348 (“Int. No. 1348”) on June 19, 2017. At those hearings, the Committee heard testimony from the Administration, criminal justice advocates, and various interested parties.
II.
BACKGROUND
The DOC provides for the care, custody and control of inmates consigned to it by the court system, including pre-trial defendants and those convicted and sentenced to terms of one year or less.
 The DOC operates 14 correctional facilities, including 10 jails located on Rikers Island and four jails located in Brooklyn, the Bronx, Queens, and Manhattan.
 In fiscal year 2016, DOC had 63,758 admissions with an average daily inmate population of 9,790.
 

Approximately 12.5% of the average daily inmate population of the DOC are sentenced to DOC custody,
 and approximately 77.6% of admissions are pre-trial detainees.
 Of these detainees, fewer than 10% will be sentenced to state prison.
 Thus, the majority of inmates in the DOC’s custody are released to the city upon the conclusion of their criminal case or their release while such case is pending. 
State law does not require the DOC to provide inmates with discharge planning services or any educational or vocational programming, other than requiring mandatory education for inmates under the age of 18. For these adolescent inmates, the DOE is required to provide educational services, as they are required for any person outside DOC custody. In 2004, the City Council passed Local Law 54 of 2004, which requires the DOC to identify inmates who are also part of the City’s homeless shelter system, but places no substantive requirement on any City agency to take any action regarding such inmates. This Local Law also requires the DOC to collect information regarding inmates’ “housing, employment and sobriety needs” from inmates who serve more than 10 days after sentencing in any DOC facility, and to provide that information to any “social service organization that is providing discharge planning services.”
 However, this law does not require discharge planning services to actually be provided. Notably, however, pursuant to a settlement in the lawsuit of Brad H. v. City of New York,
 the DOC is required to provide discharge planning services to inmates with serious mental health issues.
The DOC has recently expanded educational and vocational training opportunities offered to inmates. As reported in the most recent Mayor’s Management Report, the DOC recently expanded its “I-CAN” programming, which supports both educational and vocational opportunities, increasing referrals and enrollments by more than 70%, and workshops by 215%.
 The Administration also addressed this issue in its Behavioral Health Task Force
 and has updated the Board of Correction on its programming developments regularly.
 At the Council’s Executive Budget Hearing on May 8, 2017, DOC Commissioner Joseph Ponte testified that the DOC currently offers five hours of daily programming to all inmates in its “model facilities” and will be offering up to five hours of programming daily in all facilities by the end of the summer of 2017.

II.
BACKGROUND AND ANALYSIS OF PROP. INT. NO. 1013-A

This bill would require a designee of the DOC to provide comprehensive discharge planning services to all inmates sentenced to more than 30 days in a DOC facility. Discharge planning would be designed to address the unique needs of each inmate. These services would not be required for inmates who, upon their release from DOC custody, would be transferred to a healthcare provider or to the custody of another governmental entity. The bill would also not apply to those inmates required to receive such services that are otherwise required by law, such as those inmates with serious mental health issues who are covered by the settlement in Brad H  v. City of New York, as discussed in Section I, supra. The bill would take effect June 1, 2018.
III.
AMENDMENTS TO INT. NO. 1013


Prop. Int. No. 1013-A has been amended since its introduction as Int. No. 1013. The original version of this bill required the DOC and Department of Homeless Services to address inmates who had been in the homeless shelter system prior to their incarceration. That version of the bill required these agencies to attempt to secure placement in appropriate services and programs for such inmates immediately upon their release. The current version of the bill applies more broadly, to all inmates serving a sentence of more than 30 days in a DOC facility, and its requirements are focused on planning for release rather than attempting to find specific programming and services upon release. Finally, the effective date has been changed.
IV. 
BACKGROUND AND ANALYSIS OF PROP. INT NO. 1148-A
Prop. Int. No. 1148-A requires the DOC and the DOE to provide a comprehensive yearly report on educational services provided by the DOE in DOC facilities. This report would include information on enrollment, the number of hours of educational services offered, the subject areas of such services, rates of graduation and high school equivalency diploma test passage, class sizes, the use of individualized educational plans, credits earned, vocational training offered and the attendance rates therein, certain types of test scores, and other related information. The bill also includes reporting on violence and the use of force during educational programming, including rates of the use of force disaggregated by the level of force used and assaults on staff. The bill also requires reporting a number of these indicators disaggregating adolescents from young adults, which is defined as individuals 18- to 21-years old. Finally, the bill requires reporting on certain educational outcomes for those adolescents and young adults released from DOC custody. The bill would take effect immediately, and the first report would cover the 2017-2018 school year.
V.
AMENDMENTS TO INT. NO. 1148


Prop. No. Int. No. 1148-A has been amended since its introduction as Int. No. 1148. The original version of this bill required quarterly reports, while the current version of the bill requires a report at the conclusion of each school year. The original version of the report required the DOC and DOE to coordinate to release a single report, while the current version of the bill requires the DOC and DOE to issue separate reports, and requires each agency to provide a link to the other agency’s report in their report. The original version of the bill required disaggregating 18 year-old inmates from other young adults, which has been eliminated based on changes in how the DOC houses 18 year-old inmates.

A number of the reporting provisions have been modified. The following reporting has been added: the number of inmates whose programming is designed for the regents diploma and the number of inmates whose programming is designed for a high school equivalency diploma test, the number and percentage of inmates who are identified as English language learner status, the number of adolescents enrolled in physical education, the number of unique assaults on DOE staff as recorded by the DOE, the number of inmates who complete vocational educational programming, and the number of students prevented from attending educational programming by the DOC due to a behavioral issue or assault. The following reporting has been removed: references to “optional” programming for adolescents, the percentage of adolescents enrolled in educational programming, and compliance with individualized educational plans. The following reporting has been modified: references to standardized testing scores have been eliminated at the suggestion of both the Administration and criminal justice advocates and have been replaced with reporting on the functional levels of inmates on tests such as the Test of Basic Adult Education, and reporting on teacher-to-student ratios has been replaced with reporting on class sizes and the number of DOE teachers who work in DOC facilities.
VI.
BACKGROUND AND ANALYSIS OF PROP. INT. 1348-A

The Administrative Code currently gives the DOC the power to provide “the instruction and training” of inmates.
 The proposed legislation would broaden the types of programming that may be offered, and require a designee of the DOC to provide a minimum number of hours per day of such programming to all inmates incarcerated for more than 10 days, with limited exceptions. The types of programming would be expanded to include, but not be limited to, “any structured services offered directly to inmates for the purposes of vocational training, counseling, cognitive behavioral therapy, addressing drug dependencies, or any similar purpose.”
 The DOC would be required to provide at least five hours per day of such programming to all inmates incarcerated for more than 10 days. This requirement would not apply to inmates in punitive segregation, inmates ineligible or unavailable for such programming, or where such programming would not be safe. The bill contains a provision indicating it does not prohibit “incentive-based” programming, in which the DOC may offer inmates an increased amount, or different type, of programming as an incentive for good behavior. The bill would go into effect four months after it became law.
VII.
AMENDMENTS TO INT. NO. 1348


Prop. Int. No. 1348-A has been amended since it was introduced as Int. No. 1348. The amount of time an inmate must be incarcerated for the requirements of this bill to be effective has been lowered from 30 to 10 days. The bill originally included a list of situations in which an inmate would not be available for programming, such as “on any day where such inmate must be produced to court,” which has been replaced by a general exception for any situation in which an inmate is unavailable for programming. The bill now explicitly does not apply to inmates in punitive segregation. Finally, the reference to incentive-based programming was added. 
Prop. Int. No. 1013-A
 
By Council Members Johnson, Crowley, Levin, Cohen, Chin, Koo and Rosenthal
 

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to discharge planning for inmates in city correctional facilities
 
Be it enacted by the Council as follows:

Section 1. Title 9 of the administrative code of the city of New York is amended by adding a new section 9-127.1 to read as follows:

§ 9-127.1. Discharge planning. a. As used in this section, the following terms have the following meanings:

Discharge plan. The term “discharge plan” means a plan describing the manner in which an eligible inmate will be able to receive re-entry services upon release from the custody of the department to the community. A discharge plan shall, to the extent practicable, be designed to address the unique needs of each eligible inmate, including but not limited to the inmate’s geographic location upon release from the custody of the department, specific social service needs if applicable, prior criminal history, and employment needs.
Eligible inmate. The term “eligible inmate” means a person who served a sentence of 30 days or more in the custody of the department, and who is being released from the custody of the department to the community. 

Re-entry services. The term “re-entry services” means appropriate programming and support planning offered to an inmate upon release from the custody of the department to the community, as well as follow-up support offered to the inmate after his or her release. Such programming, support planning, and follow-up support shall include case management and connections to employment, and other social services that may be available to such inmate upon his or her release.

b. Prior to the release of an eligible inmate from the custody of the department, a designee of the department shall to the extent practicable develop and offer to such inmate a discharge plan. Discharge plans developed pursuant to this section shall not be required when, upon release from the custody of the department, an inmate is transferred to the custody of another government agency or to the custody of a hospital or healthcare provider, or where a discharge plan is otherwise required by law.
                     § 2. This local law takes effect June 1, 2018.
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Proposed Int. No. 1148-A
 

By Council Members Dromm, Chin, Rose and Cohen

A LOCAL LAW
 

To amend the administrative code of the city of New York, in relation to requiring the department of education and the department of correction to report on educational programming for adolescents and young adults
 
Be it enacted by the Council as follows:
Section 1.  Chapter 1 of title 9 of the administrative code of the city of New York is amended by adding a new section 9-151 to read as follows:  
§ 9-151  Rikers Island education report. a. Definitions. For the purposes of this section, the following terms shall have the following meanings:
Adolescent. The term “adolescent” means any individual in the custody of the department who is 16 or 17 years old.
Assault. The term “assault” means any action taken with intent to cause physical injury to another person.
Department of education site. The term “department of education site” means any facility operated by the department of education that offers educational programming to incarcerated individuals, including but not limited to adolescents, and that is located on property under the control of the department of correction.

Department of education staff. The term “department of education staff” means any employee of the department of education assigned to work in a department of education site.  
Educational programming. The term “educational programming” means any educational services offered to incarcerated individuals in the custody of the department of correction by the department of education.

High school equivalency diploma test. The term “high school equivalency diplomacy test” means any test offered by the New York state education department for the purpose of establishing the equivalent of a high school diploma, including, but not limited to, a general education development test or the test assessing secondary completion.
Individualized educational plan. The term “individualized educational plan” has the same meaning as is set forth in paragraph (1) of subsection (d) section 1414 of title 20 of the United States code and any regulations promulgated thereto.
Staff. The term “staff” means department of correction uniformed staff.
Use of force A. The term “use of force A” means a use of force by staff on an incarcerated individual resulting in an injury that requires medical treatment beyond the prescription of over-the-counter analgesics or the administration of minor first aid, including those uses of force resulting in one or more of the following treatments/injuries: (i) multiple abrasions and/or contusions; (ii) chipped or cracked tooth; (iii) loss of tooth; (iv) laceration; (v) puncture; (vi) fracture; (vii) loss of consciousness; including a concussion; (viii) suture; (ix) internal injuries, including but not limited to, ruptured spleen or perforated eardrum; and (x) admission to a hospital.
Use of force B. The term “use of force B” means a use of force by staff on an incarcerated individual which does not require hospitalization or medical treatment beyond the prescription of over-the-counter analgesics or the administration of minor first aid, including the following: (i) a use of force resulting in a superficial bruise, scrape, scratch, or minor swelling; and (ii) the forcible use of mechanical restraints in a confrontational situation that results in no or minor injury.
Use of force C. The term “use of force C” means a use of force by staff on an incarcerated individual resulting in no injury to staff or an incarcerated individual, including incidents where use of oleoresin capsicum spray results in no injury, beyond irritation that can be addressed through decontamination.
Young adult. The term “young adult” means any individual in the custody of the department who is 18, 19, 20 or 21 years old.
b. As set forth below, the department of education and the department of correction shall produce annual reports on educational programming in department of education sites. Beginning no later than 90 days after the final day of the 2017-2018 school year, and no later than 90 days after each subsequent school year, each such department shall post the reports on its website, and provide a link in each such report to the report of the other department.    

c. The department of education report shall include, but need not be limited to, the following information, provided that no information that is otherwise required to be reported pursuant to this section shall be reported in a manner that would violate any applicable provision of federal, state or local law relating to the privacy of student information or that would interfere with law enforcement investigations or otherwise conflict with the interests of law enforcement. If a category contains between 1 and 5 students, or allows another category to be narrowed to between 1 and 5 students, the number shall be replaced with a symbol.  The student age as of the final day of school enrollment or attendance will be used to categorize the student as an adolescent or young adult, for the purposes of this reporting.

1. The number of adolescents enrolled in educational programming.
2. The number of young adults enrolled in educational programming, and the percentage of such young adults so enrolled. Such percentage shall be calculated by averaging the number of young adults so enrolled on the final school day of each month divided by the number of young adults in the custody of the department of correction on such date.
3. The number of hours of compulsory educational programming afforded to adolescents on each school day, and an identification of the curriculum subject areas included in educational programming.
4. The number of hours of educational programming afforded to young adults on each school day, and an identification of the curriculum subject areas included in educational programming.
5. The number of adolescents and young adults whose educational programming is designed for the regents diploma and the number of adolescents whose educational programming is designed for a high school equivalency diploma test.
6. The number of 17-year-old adolescents who graduated from high school, and the number of young adults enrolled in educational programming who graduated from high school.
7. The number of 17-year-old adolescents to whom a high school equivalency diploma test was administered, and the number of young adults to whom a high school equivalency diploma test was administered.
8. The number of 17-year-old adolescents who passed a high school equivalency diploma test, and the number of young adults who passed a high school equivalency diploma test.
9. The functional levels of adolescents and young adults on tests such as the test of basic adult education or similar testing. The functional level may be calculated per the last test administered to the student each school year.
10. The number of incarcerated individuals enrolled in department of education sites, disaggregated by age.

11. The number and percentage of adolescents and young adults who are enrolled in educational programming for whom individualized education plans have been developed by the department of education. Such percentage shall be calculated by averaging the number of adolescents and young adults so enrolled on the final school day of each month divided by the respective number of adolescents and young adults in the custody of the department of correction on such date
12. The number of adolescents and young adults who have individualized educational plans and who are receiving special education services.

13. The number and percentage of adolescents and young adults enrolled in educational programming who are identified by the department of education as English language learner status as defined by the department of education. Such percentage shall be calculated by averaging the number of adolescents and young adults so enrolled on the final school day of each month divided by the respective number of adolescents and young adults in the custody of the department of correction on such date. 
14. The numbers of teachers working at department of education sites, in total and disaggregated by those assigned to teach adolescents and young adults.

15. The number of department of education staff other than teachers assigned to work at department of education sites, in total and disaggregated by those working with adolescents and young adults.  

16. The average class size for educational programming provided to adolescents by the department of education.

17. The number of adolescents participating in department of education vocational educational programming, the nature of such programming, and the number of such adolescents who complete such programming.
18. The number young adults enrolled in educational programming who are participating in department of education vocational educational programming, the nature of such programming, and the number of such young adults who complete such programming.
19. The average and median number of credits accumulated by adolescents enrolled in high school educational programming, and the average and median number of credits accumulated by young adults enrolled in high school educational programming. This paragraph shall only apply to those adolescents and young adults who had been in custody for a sufficient period during the reporting period to have earned credits, and the information in this paragraph shall be listed in total and by dividing the number of credits accumulated by the number of such adolescents and young adults.
20. The average and median rate of attendance in a department of education school for adolescent and young adults, upon their release from the custody of the department at six months and one year post-release.

21. The number of adolescents enrolled in physical education at department of education sites.  

22. The number of unique assaults on department of education staff by incarcerated individuals.

d. The department of correction report shall include, but need not be limited to, the following information, which shall be produced in a format that protects the privacy interests of inmates, including but not limited to those who have juvenile records and sealed criminal records or are otherwise protected by state or federal law. The student age as of the incident date will be used to categorize the student as adolescent or young adult, for the purposes of this reporting. 

1. The number of departmental infractions issued to adolescents at a department of education site, and the number of departmental infractions issued to young adults at a department of education school site, in total and disaggregated by the type of infraction, as defined by the department.

2.  The number of students prevented from attending educational programming by the department of correction because of a behavioral issue or an assault.
3. The number of assaults on staff at a department of education site, in total and disaggregated by whether such assault was committed by an adolescent or young adult.
4. The number of incidents of use of force A at a department of education site, in total and disaggregated by whether such use of force was used on an adolescent or young adult.
5. The number of incidents of use of force B at a department of education site, in total and disaggregated by whether such use of force was used on an adolescent or young adult.
6. The number of incidents of use of force C at a department of education site, in total and disaggregated by whether such use of force was used on an adolescent or young adult.

e. The report by the department of education shall include a report on plans, if any, to ensure the educational progress of students released from the custody of the department of correction.
§2. This local law takes effect immediately. 
BC
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Proposed Int. No. 1348-A

 

By Council Members Cornegy, Dromm, Maisel, Johnson, Gentile, Rodriguez, Torres, Vacca, Richards, Mendez, Grodenchik, Eugene, Chin and Rosenthal
A LOCAL LAW
 

To amend the administrative code of the city of New York, in relation to requiring the department of correction to provide inmates vocational or educational programming 
 
Be it enacted by the Council as follows:
Section 1.  Section 9-110 of the administrative code of the city of New York is amended to read as follows:  
§ 9-110 [Instruction] Education and programming.
The commissioner of correction may establish and maintain schools or classes for the instruction and training of the inmates of any institution under the commissioner's charge, and shall offer to all inmates incarcerated for more than 10 days a minimum of five hours per day of inmate programming or education, excluding weekends and holidays. Such programming or education may be provided by the department or by another provider, and needT not be offered to inmates in punitive segregation, or to inmates who may be ineligible or unavailable for such programming or education, or where offering such programming or education would not be consistent with the safety of the inmate, staff or facility. Nothing in this section shall prohibit the department from offering such programming or education on the basis of incentive-based criteria developed by the department. For the purposes of this section, the term “inmate programming” has the same meaning as in section 9-144. 
§ 2. This local law takes effect four months after it becomes law.
 
BC
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� See New York State Correction Law, Article 20, see also New York State Penal Law, Article 70


� Preliminary Mayor’s Management Report, Fiscal 2017 pg. 73 at � HYPERLINK "http://www1.nyc.gov/assets/operations/downloads/pdf/pmmr2017/doc.pdf" �http://www1.nyc.gov/assets/operations/downloads/pdf/pmmr2017/doc.pdf�  


� Preliminary Mayor’s Management Report, Fiscal 2017 pg. 76 at � HYPERLINK "http://www1.nyc.gov/assets/operations/downloads/pdf/pmmr2017/doc.pdf" �http://www1.nyc.gov/assets/operations/downloads/pdf/pmmr2017/doc.pdf�  


� Report Pursuant to Local Law 86 of 2015, Second Quarter 2016, available at: � HYPERLINK "http://www.justice-data.nyc/safely-reducing-the-jail-population/" �http://www.justice-data.nyc/safely-reducing-the-jail-population/� 


� Id.


� Independent Commission on New York City Criminal Justice and Incarceration Reform, A More Just New York City, p. 75, citing data provided to the Commission by the DOC.


� Local Law 54 fo t


� The procedural history of this case is lengthy and convoluted, but the central decision in the case is found at 185 Misc.2d 420 (Sup. Ct. New York County, 2003), a key Court of Appeals ruling on the issue is at 17 N.Y.3d 180, and a copy of the settlement these parties reached (hereinafter “settlement”) is available at: http://mhp.urbanjustice.org/sites/default/files/The_settlement.pdf.


� Mayor’s Management Report 2016, p. 83


� Mayor’s Task Force on Behavioral Health and the Criminal Justice System, Action Plan, p. 12


� See e.g., minutes, Board of Correction meeting, May 10, 2016.


� Written testimony of the DOC, New York City Council Executive Budget Hearing, May 8, 2017, at p. 4-5.


� New York City Administrative Code § 9-110


� The proposed legislation refers to section 9-144 of the Administrative Code of the City of New York in defining programming, that section is cited herein.
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