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I. Introduction
        
On June 29, 2017 the Committee on Courts and Legal Services, chaired by Council Member Rory Lancman and the Committee on Immigration, chaired by Council Member Carlos Menchaca, will hold a joint hearing to examine ICE enforcement in New York City courts.  The Committees have invited representatives from Mayor’s Office and various advocates, stakeholders and the public to testify.
II.  Background

On February 9, 2017, Irvin Gonzalez, a transgender woman seeking a protective order against her abusive partner, was arrested by U.S. Immigration and Customs Enforcement (“ICE”) agents in the El Paso County Courthouse.
  Eyewitnesses, including Ms. Gonzalez’s attorney, reported that there were up to six ICE agents inside the courthouse, and that the agents were likely acting on a tip from Ms. Gonzalez’s abuser himself.
  Ms. Gonzalez is not the only individual who ICE has recently apprehended in a courthouse.  In February 2017, a 24 year old participant in the Deferred Action for Childhood Arrivals (“DACA”) program, was arrested by ICE agents in a Phoenix, Arizona courthouse while awaiting retrial;
 in March 2017, a man in Austin, Texas was arrested by ICE agents when he showed up for a court appearance for two misdemeanor charges;
 and on June 16th, three ICE agents appeared at the Human Trafficking Intervention Court in Queens, New York, where they arrested a woman who had come to the courthouse to check-in with a judge about her case.
 

In New York, according to the Legal Aid Society, there have been 38 arrests and attempted arrests statewide since the beginning of 2017;
 in comparison, for the entirety of 2015 and 2016, the Immigrant Defense Project (“IDP”) recorded 20 arrests and attempted arrests statewide.  Many of these arrests have targeted parents and minors, appearing in court for family matters or minor criminal charges.  In Albany Family Court, for example, ICE staked out a mother who had appeared on a Persons in Need of Supervision petition for hours, arresting her after her proceeding finished.  In Suffolk County, three ICE agents arrested a young man facing minor charges in the youth part of criminal court, while other agents arrested a father appearing in the Suffolk County Family Court for a visitation matter concerning his two young children.  In New York City, ICE has made arrests in courthouses in all five boroughs, targeting immigrants in criminal court as early in a criminal court case as the arraignment process.  Recently, ICE agents in plainclothes targeted immigrants in family court arresting a father waiting to appear for a child support hearing in Kings County Family Court.
  According to IDP, ICE agents are usually dressed in plainclothes, and in almost every reported instance, the agents refused to produce a judicial warrant, or even an administrative warrant, when defense counsel inquired about either.
III. Impact of ICE’s Presence in Courthouses

Both locally and nationally, immigrants’ rights groups and local law enforcement have seen immediate negative consequences as a result of this more aggressive ICE enforcement activity in courthouses.  In a national survey, conducted by a coalition of national organizations,  78% of advocates report that immigrant survivors of intimate partner violence are now concerned about contacting law enforcement, while 43% have clients who have dropped a civil or criminal case due to fear of ICE arrests in courts.
  In Los Angeles, the city police chief has reported that sexual assault reports from the Latino community have dropped by a quarter in 2017, compared to the same period in 2016, and reports of domestic violence have decreased by almost 10%.
 
In a NYC survey of immigrants, many expressed distinct fears of going to court because of ICE, including: “I have a disabled child and I fear going to court for custody,” “I won’t be safe if I need to go to court for any reason.  I will not feel safe reaching out to any agencies in case I need help,” “They could send me to immigration even if my case is pending,” and “I should be able to go to court without having to be scared of getting arrested or deported.”  These fears may be well founded.  On April 4, 2017, the Department of Homeland Security (“DHS”) formally announced that it would use State courthouses to find and arrest immigrants who are witnesses and victims of crimes.
  “Just because they’re a victim in a certain case does not mean there’s not something in their background that could cause them to be a removable alien,’’ David Lapan, a Department of Homeland Security spokesman, has said.

The immigrant community’s fears have been echoed by judges, attorneys, and local law enforcement officials nationwide.  The most common concern has been that ICE’s presence in courthouses not only generates fear of deportation, which dissuades voluntarily participation and cooperation in the justice system, but it also erodes trust and cooperation between the City’s immigrant population and local law enforcement.  Both, officials say, jeopardize public safety.  The outcry against the presence of ICE in courthouses has been widespread, as have efforts by jurisdictions across the country to put a stop to this policy.
On March 16, 2017, Justice Cantil-Sakauye wrote a letter to Attorney General Jeff Sessions and DHS Secretary John F. Kelly requesting that ICE agents stop arresting immigrants at courthouses. 
  In the letter, Justice Cantil-Sakauye explained that courthouses are a vital forum for ensuring access to justice and protecting public safety, and that they should not be used as bait in the enforcement of immigration laws.  Specifically, crime victims, victims of sexual abuse and domestic violence, witnesses who are aiding law enforcement, limited-English speakers, unrepresented litigants, and children and families all depend on courts to seek justice and protect their due process rights.  By “stalking courthouses and arresting undocumented immigrants, the vast majority of whom pose no risk to public safety,” the Justice wrote, ICE is endangering public trust and confidence in the California court system.  In Los Angeles, for example, City Attorney Mike Feuer has made strong efforts to end ICE presence in courthouses, by joining the mayor of Los Angeles and the president of the Los Angeles City Council in writing a letter to ICE and by offering public support to California Chief Justice Tani Cantil-Sakauye.  In Orange County, Superior Court Presiding Judge Charles Margines took action by calling the deputy field officer at ICE’s Southern California office to find out what ICE agents will and will not do in local courts.

On April 6, 2017, the Mayor of Denver, Presiding Judge of the Denver County Court, City Attorney, District Attorney, and various Denver City Council members wrote a letter to ICE, urging ICE to make courthouses a “sensitive location.”  On that same day, Chief Justice Thomas A. Blamer of the Oregon Supreme Court wrote a letter to Attorney General Sessions and DHS Secretary Kelly, asking ICE to immediately cease immigration enforcement actions inside and in the immediate vicinity of Oregon’s courthouses.  On April 19, 2017, New Jersey Supreme Court Chief Justice Stuart Rabner wrote a letter to DHS Secretary Kelly, raising objections to the recent arrests of two individuals making routine appearances in New Jersey Superior Court.
  In his letter, the Chief Justice requested that ICE agents stop conducting these types of arrests, because courthouses must be viewed as a safe forum for all. 
  On May 15, 2017, Chase Rogers, the Chief Justice of the Connecticut Supreme Court, wrote a letter to U.S. Attorney General Jeff Sessions and DHS Secretary John F. Kelly, denouncing ICE arrests taking place in courthouses.
 Specifically, he asked ICE agents to refrain from taking custody of individuals and expressed concerns that such arrests may cause litigants, witnesses and interested parties to view courthouses as places to avoid.  Finally, on June 16, 2017, Rhode Island Chief Justice Paul A. Suttell issued a public statement stressing that  courts are places where everyone should be treated with respect, dignity and fairness and went on to say that, when immigrant communities fear going to court, the court’s mission of justice is compromised.
  
Each of these letters echoes similar concerns and content, namely, that ICE’s presence in courthouses creates heightened fear in immigrant communities, and negatively impacts the justice system by discouraging victims from reporting crimes, witnesses from coming forward, and individuals from appearing in court.  By effectively denying immigrants access to justice, judges, attorneys, and officials fear that ICE’s presence in courthouses is eroding the public’s confidence in the justice system, and impeding due process for these individuals and communities. 
IV. The New York State Office of the Court Administrator (“OCA”)
The New York State Office of the Court Administrator (“OCA”) is the administrative arm of the New York State Unified Court System (“UCS”), and falls under the direction of the Chief Judge of the State of New York, the Hon. Janet DiFiore.  The Chief Judge serves as both Chief Judicial Officer of the State, and the Chief Judge of the Court of Appeals.
  The Chief Judge establishes Statewide standards and administrative policies, after consulting with the Administrative Board of the Courts and receiving approval by the Court of Appeals.  Executive officers of the OCA are responsible for the day-to-day operations of courts, including trial-level and specialty courts, and work with Administrative Judges in New York’s courts to allocate resources and meet their needs and goals.
 

OCA’s current policy is “to permit law enforcement agencies to act in the pursuit of their official legal duties in New York State courthouses, provided that the conduct in no way disrupts or delays court operations, or compromises public safety or court decorum.”
 In furtherance of this policy, OCA protocols require representatives of law enforcement agencies who enter a New York State Courthouse to take a person into custody, without a warrant,
 to identify themselves to court personnel and disclose any enforcement actions they may take inside the courthouse. Court personnel are required to immediately pass this information to their supervisor, who must inform the judge that such representatives are in the courthouse and intend to arrest a participant in a case before the judge. Every arrest made in the courthouse under these circumstances must be documented and reported by court personnel.
  
V. Conclusion

The escalation of ICE enforcement at courthouses nationally breaks the hard earned-trust between immigrant communities and local law enforcement and courts.  Without this trust, immigrant defendants may forego their right to a fair and impartial hearing, crime victims may chose not to report crimes or withdraw complaints, and witnesses may decline to assist in the investigation or prosecution of a crime – all out of fear that their mere presence in the courthouse puts them at increased risk of being arrested by ICE and deported.  Through this oversight hearing, the Committees hope to learn more about ICE’s disruptive enforcement in New York City courts and community recommendations on how to minimize their presence in courts, as well as maintaining the immigrant community’s trust in the judiciary. 
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