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I.
INTRODUCTION

On Tuesday, May 30, 2017, the Subcommittee on Zoning and Franchises, jointly with the Committee on Technology, will hold an oversight hearing titled Spectrum Franchise Agreement.  This hearing will address issues arising out of the cable franchise agreements between the City and Time Warner Cable and its successor in interest, Charter Communications, doing business as Spectrum Cable.  Witnesses invited to testify include representatives of the Department of Information Technology and Telecommunications (DoITT), the Mayor’s Office of Contract Services (MOCS), Spectrum/Charter Communications, Local 3 of the International Brotherhood of Electrical Workers (Local 3), the borough presidents, and other interested parties.
II.
BACKGROUND
Spectrum Cable and its predecessors in interest have operated cable television franchises in New York City since 1983.
  Spectrum currently has the non-exclusive right to operate cable franchises in Manhattan, Brooklyn, Queens, and Staten Island through July 18, 2020 pursuant to franchise agreements between the City and Spectrum’s predecessor in interest, Time Warner Cable (TWC) (collectively, the Franchise Agreement).
  The Franchise Agreement contains the following provisions related to collective bargaining, employment practices, and procurement:
1. The franchisee shall recognize the right of its employees to bargain collectively through representatives of their own choosing.

2. The franchisee shall not discriminate in employment on the basis of race, creed, color, national origin, sex, age, handicap, marital status, affectional preference or sexual orientation.

3. The franchisee shall, to the extent feasible and consistent with applicable law, utilize vendors located in the City for provision of services under the franchise.

 The Franchise Agreement also contains the following provisions related to franchise approval, modification, and change of control:
1. Any modification (including a change of control) of the franchise is subject to Section 222 of the New York State Public Service Law (PSL) and approval of the New York State Public Service Commission (NY PSC).

2. The franchisee shall comply with all applicable laws, rules, regulations, orders, writs, decrees and judgments (including, but not limited to those of the NY PSC and FCC) and any other federal, state agency or authority of competent jurisdiction.

3. The franchise is subject to confirmation by the NY PSC.

PSL § 222 provides that any change in control of a cable television franchises is subject to the approval of the PSC and that such approval may be given with conditions.
  On July 2, 2015, Charter Communications and Time Warner Cable jointly petitioned the NY PSC for approval of a change of control of TWC’s franchises as part of Charter’s $60 billion acquisition of Time Warner Cable.
  On January 8, 2016, in a 93-page order issued pursuant to PSL §§ 99, 100, 101, and 222(4), the PSC granted approval of the change of control subject to an array of conditions including requirements that Charter:
1. Convert the entire New York network to digital within 30 months following the close of the proposed transaction.

2. Make investments to offer broadband Internet speeds up to 100 Mbps to all customers in the New York network by the end of 2018.

3. Offer broadband Internet service with speeds up to 300 Mbps to all customers in the New York network by the end of 2019.

4. Provide a low-income broadband offering to eligible customers throughout New York and to begin the rollout of the low-income broadband program within six months of the close of the transaction.  Such low-income program must provide a minimum speed of 30 Mbps for $14.99 a month within 15 months of the closing of the transaction.  Eligible customers must include households eligible for the National School Lunch Program and people 65 years and older eligible for federal Supplemental Security Income.

5. Shall not cause a net loss in customer facing jobs in New York State.

Following the issuance of NYC PSC’s order, New York City’s Franchise and Concession Review Committee (FCRC) approved the acquisition on March 9, 2016.
  On May 18, 2016, upon the approval of the California Public Utilities Commission, the transaction was completed.
  With the acquisition, Charter became the largest cable provider in New York State.
 It now operates the Time Warner Cable franchises under the Spectrum Cable brand name.

A.  Collective Bargaining 
Local 3 is the collective bargaining representative for 1,800 Spectrum Cable technicians.
  Local 3 went on strike on March 28 of this year, alleging that its members have been working without a contract for more than two years and that during that time, Spectrum and TWC refused to negotiate with the union, in violation of Article 17 of the Franchise Agreement.
 Local 3 also alleges that Spectrum replaced striking employees with subcontractors from out of state in violation of Article 17.4 of the Franchise Agreement, which requires the franchise to use city vendors “to the extent feasible.”
  
Spectrum Cable asserts that it upheld the terms of a contract between Local 3 and TWC that expired on March 31 of this year.
  Spectrum also asserts that it recognizes Local 3 as the collective bargaining representative of its employees and that the company made multiple proposals to negotiate with the union before it went on strike.
  Spectrum flatly rejects the assertion that the use of out-of-state subcontractors is a violation of the Franchise Agreement.

Whether there was a valid contract between Local 3 and TWC was the subject of a 2015 decision of the National Labor Relations Board (NLRB).
  At issue were the negotiations that occurred between TWC and Local 3 upon the March 2013 expiration of their collective bargaining agreements.  In anticipation of the expiration of those agreements, the parties engaged in extensive renewal negotiations.
  During the negotiations, TWC requested deletion of a number of provisions contained in the expiring agreements, including one that prohibited TWC from using subcontractors to replace Local 3 employees.  Two days before the contracts expired, the parties executed a Memorandum of Agreement (MOA) representing an agreement to execute a successor contract.
  TWC implemented all the terms of the MOA beginning on April 1, 2013.
  On May 14, 2013, TWC sent Local 3 a copy of a draft successor agreement for signature.
  In addition to the incorporation of the changes memorialized in the MOA, the draft successor agreement omitted provisions related to education and seniority that were in the expired agreements.
  Local 3 refused to sign the draft successor agreement, arguing that the union never agreed to the deletion of those provisions.
  The parties continued to negotiate until March 10, 2014, when TWC filed a complaint with the NLRB alleging that by refusing to sign an agreed upon contract, Local 3 had engaged in unfair labor practices.  On October 29, 2015, the NLRB ruled that because there had been no meeting of the minds between TWC and Local 3, there was no contract after March 31, 2013.
 
In addition to alleging that Spectrum refused to engage in collective bargaining, the strike notice on Local 3’s website lists the following complaints:

· Spectrum proposes to reduce the medical benefits and eliminate the pensions of its employees.

· Spectrum knowingly promised customers Internet speeds that its equipment cannot deliver.
· Spectrum forces technicians to install refurbished equipment not capable of maintaining advertising Internet speeds.

· Spectrum disciplines technicians for making repeat service calls to customers complaining of slow Internet speeds
· Spectrum does not provide proper training and promotions for their technicians.

B.  Related Litigation
Two lawsuits have been filed in New York Supreme that relate to subject matter of the Franchise Agreement, the PSC order approving Charter’s acquisition of TWC, and Local 3’s claims against Spectrum.

As discussed above, Article 7.2 of the Franchise Agreement provides that the franchisee shall not discriminate in employment based on age.
  In Bennett v. Time Warner Cable, Inc., 15 TWC employees, all in their 50’s and 60’s, all formerly employed in the General Foreman position, brought a case against TWC alleging they were demoted on the basis of age discrimination.
  In particular, they allege that in or about September 2013 TWC demoted them and placed newly hired, less qualified, younger employees in their former roles.
  TWC responded to the complaint alleging that the company downgraded all of its General Foremen, not just those in their 50’s and 60’s, to Foremen, and that it did so for business reasons as expressly authorized by TWC’s collective bargaining agreement.
  The case is currently in the discovery phase.

A second lawsuit relates to another issue raised by Local 3:  whether Spectrum’s equipment can provide the services it advertisings to customers.  Article 7 of the Spectrum Franchise Agreement provides that the franchisee will, for the duration of the agreement, offer its customers a “valuable and attractive competitive option in terms of the quality, scope and technical sophistication of the services it provides pursuant to this [f]ranchise.”
  As discussed above, the PSC order approving Charter’s acquisition of TWC requires that the franchisee provide all customers with Internet speeds of 100 Mbps by 2018 and 300 Mbps by 2019.
  In February, New York Attorney General Eric Schneiderman filed suit against Charter Communications alleging, among other things, that since 2012 Spectrum/TWC has advertised Internet speeds of 100-300Mbps for New York City customers but that the company continues to lease modems that are technically incapable of providing speeds above 20 Mbps.
  Briefing on Charter’s motion to dismiss is scheduled to be completed by the end of July. 

III.
Conclusion

The committees expect to hear testimony in connection with the collective bargaining and cable service requirements under the Franchise Agreement and PSC’s order approving Charter’s acquisition of Time Warner.  The committees look forward to hearing testimony from all interested parties.
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