
























































































































































 

 Lisa Schreibersdorf 177 Livingston Street, 7th Floor               T (718) 254-0700                         www.bds.org  

 Executive Director Brooklyn New York 11201               F (718) 254-0897                   @bklyndefenders 

 

 

 

TESTIMONY OF: 

 

 

Nick Malinowski 

Brooklyn Defender Services 

RE: Int. No. 1373-A 

 

Presented Before 

The New York City Council Committee on Fire and Criminal Justice and Committee on 

Public Safety 

 

 

January 17, 2017 

 

 

 

Brooklyn Defender Services (BDS) provides high-quality multi-disciplinary criminal, family 

and immigration defense, civil legal services such as housing, benefits, education, social work 

support and community-based education to approximately 40,000 indigent Brooklyn residents 

every year.  

Our legal practice includes specialized attorneys who represent particularly vulnerable groups of 

clients, such as veterans, victims of trafficking, people with mental illness, and adolescents. Our 

specialized social workers and jail services professionals spend an enormous amount of time in 

the jails helping people cope with the experience of incarceration. We help our clients obtain 

medical and mental health treatment and address the violence and lock-downs that occur all the 

time, preventing our clients from having family visits, from getting fresh air, even from being 

produced in court to hopefully move their case along.  

BDS staff are on the front lines working to mitigate the impact that bail policies have on our 

clients, including the extreme violence, harsh solitary confinement practices, separation of 
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families, loss of employment and educational opportunities, and inability to perform parental 

functions as well as the depression, desolation, trauma and devastation that even a few days in 

jail can bring. For our clients who can afford to pay bail, other harsh collateral consequences 

follow, such as a shortage of money to pay for rent, food or other necessities; this impact is felt 

throughout entire neighborhoods as local economies suffer when resources are tied up in the 

court system rather than being spent at local businesses. While paying cash bail directly to the 

court usually means funds will eventually return, because judges privilege commercial bonds 

over cash bail, many of our clients rely on commercial bail bonds, which extract millions of 

dollars in unrefundable fees from the communities that can least afford it.  

In 2015, approximately 13,000 people arraigned in Brooklyn courts spent time on Rikers Island. 

To say that New York’s current bail practices are a distortion of justice is an understatement. Our 

reliance on money bail and pre-trial incarceration as a tool by judges and prosecutors to 

encourage poor people to take guilty pleas is part of the reason that there are significant racial 

and class tensions in neighborhoods all across the state. 

We would like to thank the City Council for allowing a hearing on this topic and considering this 

potentially useful legislation; we specifically thank the Committees on Courts and Legal 

Services; Public Safety and Fire and Criminal Justice Services for your continued support and 

leadership in pushing for reforms in the criminal legal system.   

INTRODUCTION 

As inconsistent as this is with the current national zeitgeist, defenders’ experience about the use 

of bail is that it is getting worse. Bail and other pre-trial justice issues are no longer collateral 

damage associated with a serious and provable accusation. Instead they seem to be made in a 

highly arbitrary and seemingly careless way, typically without anything more than the bare 

minimum of verified facts about the case at hand and nothing more than the most cursory inquiry 

into the circumstances of the person who has been accused of, but not convicted of, a crime. 

After a judge makes a release on recognizance, release on bail, or detention decision at the onset 

of the case without much information, there are few genuine avenues to revisit this decision as 

the case progresses. And yet the decision to set bail, and the amount, are among the most 

significant single decisions made by a judge in every criminal case. Pre-trial incarceration is the 

single biggest factor in the likelihood of a jail or prison disposition on a case. 

Public defenders seem to be the only actors in the criminal justice system actively working to 

preserve our clients’ pre-trial liberty. Prosecutors almost never stipulate to bail reductions, and 

judges rarely allow them, despite people sitting in jail for months – strong evidence that the 

initial bail was set too high, contrary to the spirit of state and federal bail laws. The lack of 

discovery and near total absence of trials (two issues that go hand in hand) means that in many 

cases there is never a significant inquiry into the facts of the case.  
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Our current bail and pre-trial practices are responsible for many people getting deported, losing 

their jobs, dropping out of school, losing housing, having lack of continuity in their medical or 

mental health care and other dire and shocking outcomes. Reducing pre-trial detention 

populations can and will have a profound impact on every aspect of the criminal legal system in 

New York City, including the overuse of plea bargaining, which itself results in a lack of 

accountability for all aspects of arrest, prosecution, and judicial decision-making.  

Although traditionally seen as a way to encourage people to return to court or face the loss of 

their money, it is now confirmed that financial conditions of release do not actually impact the 

likelihood that someone will return to court as much as we might think. National research has 

shown that unsecured bonds, with no money upfront, can be just as, if not more effective than 

money bail
i
. Yet they are almost never used. The work of charitable bail funds in New York 

City, such as the Brooklyn Community Bail Fund, have also disproven this belief about money, 

as 95 percent of their clients, all people who prosecutors and judges believed would not return to 

court absent a financial stake in the case, in fact return to court without a financial incentive.
ii
 In 

addition, there is no way around the truth—the current system as applied discriminates against 

the poor and racially marginalized groups. Almost all our clients incarcerated in lieu of posting 

bail are black or Hispanic; citywide 89 percent of the daily population of the jails is black or 

Hispanic
iii

. The impact on entire communities that are already struggling with the challenging 

prospects for living in NYC, particularly in gentrifying Brooklyn, is seen by Public Defenders 

every day.  

And yet New York’s bail statute, as written, is among the most progressive in the country. Our 

problems with bail and pre-trial detention are not the result of the statute, but of the flawed 

systems that operate it. Every actor in the system should have a transparent plan for reducing our 

reliance on pre-trial incarceration, the devastating effects of which are well documented. If pre-

trial release is indeed a goal at the onset of a case in which bail is set, what is the prosecutor’s 

role in working toward this in as many cases as possible? What is the judges’ role? What is the 

role of Corrections? Why is it so difficult for Public Defenders here in New York City, and 

around the state, to get discovery from district attorneys so that we can properly evaluate a case? 

With legitimacy becoming an ever more-present concern for those of us dedicated to making the 

criminal legal system work, the punitive misuse of bail has become a flashpoint that, should it be 

left uncorrected, threatens the foundations of our work, and society as a whole. 

BACKGROUND ON BAIL IN NEW YORK STATE 

Although bail was used before the existence of the United States, it was the Federal Bail Reform 

Act of 1966 that prompted many states to pass laws authorizing release on recognizance for 

nearly all defendants and established risk of failure to appear as the only consideration for 

conditions of release. The New York State legislature, in 1970, attempting to address many of 

the same problems we are discussing today, added additional forms of bail to the NY statute, 

such as partially secured and unsecured surety and appearance bonds, and further required judges 
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to consider people’s ability to pay. When the federal Bail Reform Act of 1984 amended the 1966 

law to allow jurisdictions to consider risk to public safety in release decisions, New York State 

did not follow suit. Because of this, New York’s bail statute is among the most progressive in the 

country. 

When determining release conditions the law requires courts in New York State to consider only 

certain factors (with a few statutory exceptions) related to securing the defendant’s appearance in 

court, such as: character, reputation and mental condition; employment and financial resources; 

family ties and length of residence in the community; criminal record; juvenile or youthful 

offender record; and previous failures to appear. The weight of the evidence and possible 

sentence to be imposed should the case end in conviction can also be considered. Judges have at 

their disposal nine methods to secure return to court: cash bail, insurance company bond, secured 

surety bond, secured appearance bond, partially secured surety bond, partially secured 

appearance bond, unsecured surety bond, unsecured appearance bond. There is nothing in the 

law that expressly prohibits them from setting other non-financial conditions such as curfews. 

Although Courts should always use the least restrictive means possible to secure return (and 

some jurisdictions require a finding of why less restrictive options are not used), it is the 

experience of Brooklyn Defender Services that judges in Brooklyn overwhelmingly rely only on 

two of the MOST restrictive options: Cash Bail and Insurance Company Bond; this is consistent 

with state level research on the topic
iv

. According to the Criminal Justice Agency, judges in New 

York City, in general, do not consistently have a familiarity with the many forms of bail they are 

authorized to set – such as unsecured bonds, even though defenders have been pressing the 

courts to use other forms of bail for years. In addition, until recently the clerks were also 

generally unfamiliar with the forms they needed to fill out for any other form of bail. 

BAIL SETTING PRACTICES IN BROOKLYN 

In 2012 there were 357,042
v
 prosecuted arrests in New York City, affecting predominantly 

people of color: 49 percent of defendants in criminal cases that year were Black and 33 percent 

were Latino. Just 12 percent were White, despite this demographic making up the majority of the 

population in our City as a whole. About 80 percent of people arrested in Brooklyn are 

represented by a Public Defender due to indigence.  

The average case has changed since the mid-1990s when felonies and index crimes were a larger 

percentage of the public defense caseload. Now half of cases that result in jail time in New York 

City (pre-trial or otherwise) involve misdemeanors or lesser charges. In 2015, there were 

approximately 95,000 cases in Brooklyn, 80 percent of which were misdemeanors, violations or 

infractions. There were 11,206 cases involving only violations or infractions, more than 6,000 of 

which were consumption of alcohol cases
vi

. Citywide, roughly 20 percent of cases involve an 

injury to a person and about 3 percent of cases involve weapons. According to New York City’s 

Criminal Justice Agency, for about half the cases where a defendant is detained and the top 
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charge is a misdemeanor or lower level charge, the only time spent incarcerated is during pre-

trial detention. This suggests a punishment disproportionate to the offense, and a lack of careful 

calibration of bail amounts by judges and prosecutors. Citywide, bail was set on 241 cases where 

the top-charge was a violation or infraction – not even a crime
vii

.  

About half of our cases in Brooklyn are disposed of at arraignments. Of the rest, roughly 68 

percent of the time our clients are released on their own recognizance (ROR) while the others 

involve some kind of financial conditions for release. Overall, bail was set in roughly 15,000 

cases in Brooklyn in 2012. In non-felony cases where bail was set, 72 percent of defendants had 

bail set at less than $1,000. Nearly 90 percent of non-felony defendants cannot afford $1,000 bail 

and will be incarcerated as a result, on average for around two weeks. Between 20 and 25 

percent of people charged with felonies are able to post bail of that amount at arraignments. Even 

with bail of $500 or less, 23 percent of people charged with felonies and 43 percent of those 

charged with misdemeanors and infractions were in jail for the entire duration of their case. 

Overall, citywide, in 44 percent of felony cases and 47 percent of misdemeanor cases, people are 

held for the duration of their pre-trial experience. At BDS we often ask judges for reductions to 

financial conditions after a client has spent a significant time incarcerated; by this time, it is clear 

that they are unable to pay. Typically judges ignore these appeals, suggesting that there has not 

been a change in circumstances such that bail should be reduced. To us, this can be viewed as 

intentional detention of presumably innocent defendants.  

Of all cases where bail was set citywide in 2015, less than 13 percent of defendants were able to 

post the amount necessary to gain release at arraignment. Just 3 percent of people charged with 

felonies and 5 percent of people charged with misdemeanors were able to post bail of $7500 or 

more at arraignment. There were also large discrepancies between boroughs: with people most 

likely to be able to afford their bail when charged in Staten Island, and least likely to be able to 

afford it in Manhattan. If bail was carefully calibrated to a person’s ability to pay, there would 

not be large discrepancies in these numbers.  

In Brooklyn alone, almost 5,000 people in 2015 had bail set at arraignments that they were never 

able to afford; they then spent the remainder of their case in City Jails, at a cost of nearly $600 a 

day to the City, until they plead guilty to get out jail and go on with their lives.  

Over the past couple of years, bail and preventative detention have been given an elevated level 

of scrutiny by actors looking to reform the criminal legal system. We thank the City Council for 

continuing to play a role in probing every possible area for reform. Even so, there remains 

something of a misunderstanding about how financial conditions of release, or bail, are actually 

created and acted on on a case-by-case basis. With as many as 75 percent of people who churn 

through the local jail system being pre-trial detainees rather than people convicted of crimes, the 

common narrative is that people are in jail simply because they are poor. This omits central 

aspects of the process and suggests an abstract, passive process through which people simply 

find themselves locked up on Rikers Island. In reality, people end up on Rikers Island because 
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they have been accused of a crime, and a judge has set financial conditions of release above and 

beyond what they have the ability to afford. Long-standing research suggests that District 

Attorneys, despite not having explicit authority under the statute to be heard on matters of bail, 

have an outsized role in determining conditions that people cannot afford. It is the financial 

recommendation of prosecutors – made without even a cursory glance at a person’s financial 

resources – that remains the most persuasive piece of the judicial determination. Meanwhile, 

Public Defenders typically know more than other parties in the courtroom about our client’s 

financial resources, yet we are routinely ignored by judges on this issue. 

That major disparities exist in bail setting practices between boroughs in New York City – 

discrepancies that appear even more drastic when considering counties upstate with less-

resourced public defense offices – suggests that financial conditions are set in an arbitrary 

manner. While judges are required by New York State law to consider people’s ability to pay 

when setting financial conditions for release, the very fact that we have such an extensive pre-

trial population in New York City, provides solid evidence that this is not being done in a 

thorough, well-researched manner. The irrational and arbitrary nature of these decisions is 

further reflected by inverse relationships between people’s apparent risk to return and bail 

amounts. We have clients who have missed many court dates yet receive financial conditions of 

release as low as $500 and other clients with strong community ties, and sterling return rates who 

are nevertheless required to post bail as high as $50,000 or even greater. We also have clients 

whose financial resources are less than $100, a bail amount unheard of in New York City. 

According to the Criminal Justice Agency, just 46 percent of male defendants and 38 percent of 

female defendants were employed or in school at the time of their arrest in 2015. The system, in 

so far is it relates to careful calibration of the lowest financial conditions possible to secure a 

person’s return to court, is out of whack. 

To provide just one example: we recently had a case where the family of a man accused of 

driving with a suspended license was in the courtroom at the time of his arraignment. They were 

there to vouch for his significant community ties and to offer themselves as responsible to return 

him to court for each court date. The judge however was not keen on releasing the man, because 

she felt that his driving with a suspended license showed an interest in flouting of the law. (Take 

note he has only been accused of a crime at this point). The judge asked the prosecutor if she was 

recommending bail, and the prosecutor said yes: $1000. Our attorney consulted the family as to 

whether this was an amount they could pay, and they responded that they had $700 in cash on 

them to secure the man’s release. Our attorney relayed this message to the judge, who then set 

bail at $750 cash, stating on the record that she was not worried about the man’s return to court, 

but with his continued violation of the law – a fact that had yet to be proven. And so a man with 

strong community ties, family in the courtroom available to secure his release with some 

financial resources, instead went into NYC Corrections custody, at a cost to the City of $600 a 

day.  



 

 

Brooklyn Defender Services 177 Livingston Street, 7th Floor             T (718) 254-0700                         www.bds.org  

                  Brooklyn New York 11201             F (718) 254-0897                   @bklyndefenders 

  

It is not unheard of for judges in the arraignment part in Brooklyn to tell a defendant that the 

court intends to set bail and at the same time make a non-jail offer like time-served or probation. 

This type of coercion is not seen as improper by judges and prosecutors who are focused on the 

reality that everyone will eventually plead guilty. This in turn facilitates the system to shuttle a 

larger and larger volume of defendants in and out of the system rather than freeing up judicial 

resources to spend more time on the cases that need the attention.  

We recently wrote about low-level drug cases, just one issue where people may be incarcerated 

based only on an accusation by the New York Police Department
viii

. Many of these cases involve 

allegations of possession of amounts of “drugs” so small that they are not easily identified. We 

have had clients who are arrested, have bail set they cannot afford, are incarcerated on Rikers 

Island, and then released days later after a lab tests confirm that they never possessed drugs in 

the first place. This type of story cannot be considered simply as a collateral consequence of 

other judicial policies. This should never, never happen.   

THE NEGATIVE CONSEQUENCES OF PRE-TRIAL INCARCERATION 

As stated above, roughly 75 percent of people on any given day in New York City jails are there 

in pretrial detention – presumed innocent under the law and ostensibly waiting for their day in 

court. In 2013, Brooklyn Defender Services arraigned 26,650 individuals on top-count 

misdemeanor charges; of these, 51 percent (13,507) had their cases disposed of at arraignments 

through guilty pleas, dismissals or ACDs (adjournment in contemplation of dismissal). The 

breakdown was: 6,886 ACDs; 628 outright dismissals; 4,310 guilty pleas to lesser, non-criminal 

violations or infractions; 269 other types of dispositions.  

Another group of 1,416 clients pled guilty to misdemeanor charges at arraignment – either giving 

them a new criminal record or adding to an old one – in exchange for their freedom after learning 

that bail was likely to be set and having no way to pay. Of these clients, 428 accepted pleas that 

included brief jail sentences. 

Financial conditions – almost all either cash bail or insurance company bond – were set in 14 

percent of the remaining cases that did not dispose at arraignments, and BDS tracked 1,325 of 

these. Of this group, 940 were never able to afford bail, and 870 were held on $2,000 or less. Of 

those held on $2,000 or less, 92 percent eventually plead guilty; of the control group at liberty, 

just 40 percent pled guilty and only 7.5 percent pled guilty to a misdemeanor, the rest pleading to 

non-criminal violations. An incarcerated client was nine times more likely to plead guilty to 

a crime than one who was released. Overall, for the group of clients held in on bail, 38 percent 

had cases resolved by dismissal, or a plea to a violation or ACD, compared to 88 percent of “out” 

clients. Zero cases in this study of incarcerated clients went to trial – a staggering statistic 

considering that the purpose of bail is to secure a person’s appearance at trial.  

There is a saying in our office that these statistics bear out: if you are in you stay in and if you 

are out you stay out. National statistics show the same: when controlling for other indicators such 
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as severity of the charges, being incarcerated during the pendency of a case inevitably leads to 

less favorable outcomes. The Bureau of Justice Assistance, a division of the U.S. Department of 

Justice, has found that “[t]hose who are taken into custody are more likely to accept a plea and 

are less likely to have their charges dropped.
ix

” Numerous analyses included in a report by the 

VERA Institute of Justice
x
, as well as the experiences of BDS clients, affirm this finding. 

Moreover, research shows that, of those defendants who accept plea deals, those who are 

detained before trial were far more likely to accept harsher plea deals and receive prison or jail 

sentences. In addition, of all those who receive prison and jail sentences, those who were 

incarcerated pre-trial receive sentences that are, on average, three times longer. Furthermore, 

additional studies have shown that even short jail stints, for people accused of low-level crimes, 

actually increase the likelihood of rearrest in the future
xi

.  

It should be obvious to anybody who has experienced even a couple of days in Rikers Island, that 

when facing the prospect of weeks, months or years inside awaiting trial, a person is more likely 

to accept a plea that involves an admission of guilt than somebody who is free until trial, 

regardless of whether or not they are in fact guilty.  

The following are a few stories of BDS clients that demonstrate how bail exacts guilty pleas 

from poor people. 

TB: A thirty-five year-old Black male, on social security disability assistance. He had a 

youthful offender record, which was sealed, and had successfully completed a five-year 

probation period. He returned from two month trip visiting family in the mid-west to 

fabricated revenge allegations by a former girlfriend. Despite no previous warrants, he 

had bail set at a level he could not afford. Once in jail he no longer had access to his 

phone and contacts, which would have enabled him to contact his alibi and prove his 

innocence. After two weeks in jail, he pled guilty to harassment violation. He’s currently 

appealing the conviction.  

CO: 18 year-old Black male employed part-time. He was arrested for marijuana 

possession following a possibly illegal search by NYPD. A judge set unreachable bail 

because CO had failed to do two days of community service on an earlier marijuana case. 

He pled guilty to a marijuana misdemeanor a few days later to get out of jail. This gave 

him a criminal record.   

MA: A 50 year-old Black woman who lived in a three-quarters house; she had no 

previous criminal record. She was arrested for drinking a can of beer outside her house 

and had an open warrant from a 2012 child endangerment case she thought had been 

dismissed. She has no kids. Bail was set and she spent 5 days in jail before pleading 

guilty to child endangerment charges to secure her release. Now she has a criminal record 

and lost her place in the house. 
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We have no doubt that there is a growing understanding of the negative consequences of even 

short jail stays: loss of employment, housing, educational options, and custody of children; 

problems related to immigration status; complications due to criminal records in addition to the 

dangerous and at times deadly conditions of the jails themselves. The separation and stigma 

resulting from periods of incarceration break down the social ties that many see as the truest 

predictor for positive behavior. Time spent in jail exponentially exacerbates the already chaotic 

lives of our clients. Losing a family member to the jail system can easily throw an entire family 

into chaos through lost wages, inability to share childcare or parental care responsibilities and 

psychological distress.  

Paying bail, in addition to being a costly process, is also time-consuming and frustrating. It can 

take as long as five hours for our clients to pay bail at Department of Correction facilities – and 

another eight to ten hours for a loved one to be released from custody. Recently, a mother 

attempting to post $30,000 bail for her son, was robbed at an NYC Correction facility
xii

. On its 

best days, the process is confusing, and relies on archaic technology, which creates additional 

lags. Some people remain in jail that would otherwise be free because this process is so 

challenging.  

THE CRIMINAL JUSTICE AGENCY 

We direct City Council to the Criminal Justice Agency’s 2015 Annual Report, which discusses 

their process in depth
xiii

. But briefly, the current system CJA employs to make recommendations 

is based on a formula that incorporates community ties and criminal history to recommend the 

likelihood that a criminal defendant will appear at scheduled court dates. CJA’s recommendation 

system is based on responses to questions such as: 

1) Does the defendant have a working telephone or cellphone? 

2) Does the defendant report a NYC area address? 

3) Is the defendant employed, in school, in a training program full time?  

4) Does the defendant expect someone at arraignment? 

5) Does the prior bench warrant count equal zero? 

6) Does the open case count equal zero?  

CJA attempts to verify the responses to many of these questions, though often is unable to do so, 

in part because defendants are not allowed to keep cell-phones or address books through the 

process of the arrest and are thus unable to provide contact numbers to interviewers. Based on 

interviewee responses and verifications, CJA assigns a label to most defendants, as low-risk, 

moderate risk, or high risk of failing to appear for their next court date. Return data suggests 

however that more appropriate terms would be low-risk, lower-risk, and lowest-risk. Even those 

scoring as high-risk on CJA’s scale, overwhelmingly return to court when granted release on 

their own recognizance.  
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Of course, predictions are an incomplete and inexact science. Almost every person released on 

their own recognizance in New York City, regardless of CJA’s risk score, returns to court. In 

New York City, generally, people with felony cases are more likely to appear in court than 

people with misdemeanor cases, though both groups appear at very high rates, regardless of risk 

category. CJA is currently updating their recommendation system, in acknowledgement that the 

predicative validity of the current system is wanting. It is hard to speculate on CJA’s new 

program as it is not available yet for public review, though the new formula is likely to impact 

the recommendations CJA makes for conditions of release should the current bill pass into law. 

In 2015, citywide, CJA recommended just 31 percent of all defendants for release on their own 

recognizance, and documented risk labels for the rest. In bears repeating that the CJA 

recommendation does not consider the severity of the charge currently before the court; in fact 

CJA recommendations for ROR, comparing felony and misdemeanor cases, were almost 

identical. When considering bail set by judges however, there is a clear trend towards the 

influence of criminal charges. In Brooklyn in 2015, judges set bail in just 6 percent of 

misdemeanor cases where a defendant was recommended for release by CJA but in 37 percent of 

felony cases with the same recommendation. The percent of people with bail set at arraignment 

generally increases alongside increases in charge level.  

Percent of cases with bail set at arraignment:  

1) Violations and other misdemeanors: ~10 percent 

2) A misdemeanors: 20 percent 

3) E Felonies: 43 percent     

4) D Felonies: 48 percent 

5) C Felonies: 64 percent 

6) A & B Felonies: 61 percent 

NO FAILURE TO APPEAR PROBLEM 

There is no appearance crisis in New York City. The adjusted failure to appear rate, the 

percentage of people who miss a court date but return within 30 days, is over 90 percent. The 

New York Criminal Justice Agency is currently in the process of a longer study on failure to 

appear, citywide. When terms like failure to appear are typically discussed, people imagine 

someone absconding from justice, but this is rarely the case. If you discount the non-appearance 

of someone who could not get childcare, had no carfare, arrived late or had other life-related 

reasons to miss one of many court appearances, there is almost zero chances of someone 

absconding. Statewide the rate of failure to appear within supervised release programs is less 

than 3 percent
xiv

. 

The true purpose of bail of any type is to ensure the defendant appears for trial. In our current 

criminal justice system, there are very few trials and almost all cases are resolved by way of plea 
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bargaining. Defendants are required to appear in court every three weeks or once per month until 

there is a satisfactory plea bargain.  

When the original Manhattan Bail Project started work in the 1960s, the problem they were 

trying to solve was that people were stuck in jail for two weeks prior to trial. Today, that’s just a 

typical adjournment and cases drag on for months and even years. People are expected to return 

to court 10 or fifteen times before the resolution of their case. In many cases these court 

appearances are perfunctory, adjournments for motion practice, scheduling delays or other 

reasons that have nothing to do with the defendant and offer no possibility for case resolution. 

Clients should be excused from these types of appearances or be able to reschedule should an 

important life issue, such as employment, childcare, or a lack of transportation, prevent them 

from showing up. Rather than punishing people into compliance, we should be considering ways 

to reevaluate the obligations we require of defendants due to the lengthy delays in court 

processing that are not of their doing. 

In our experience, defendants show up to court because they are prepared to face the 

consequences of their actions, wish to fight to prove their innocence or simply because they 

know this is what they are required to do. Most people who are not incarcerated during the 

pendency of the case are not facing any chance of a jail sentence and are not afraid to come to 

court.  Most of our clients come to court in the hopes of resolving the case.  It is only because of 

the court delays that a small percentage of our clients eventually miss a court date.  

While some may suggest that people return to collect their bail money, the City has millions of 

dollars in unclaimed funds from residents who are owed their bail money at the end of the case. 

Many people do not actually know that they are entitled to a refund of their cash bail at the end 

of their case, pointing again to other incentives prompting return to court.   

Clients who more frequently miss court appearances tend to be people with mental illness, 

substance use disorders or those living in extreme poverty. In these cases, the reason for missing 

the appearance has nothing whatsoever to do with the type of release. This demographic may 

need support in certain aspects of their lives, but we can’t simply deprive them of their liberty 

because we don’t have another way to manage these types of cases.  

Similarly, re-arrest for violent felony offenses is not high among people with open criminal 

matters. A CJA study of the Queens Supervised Release program found that of 1,000 people in 

the study, only 6 percent, all of whom had been charged with felonies in their initial case and 

many of whom were not recommended for release by CJA, were rearrested on felony-level 

charges. Just a third of this small group (so about 2 percent overall) were arrested on violent 

felony charges. Of course these statistics refer only to arrests and not convictions, so the rates are 

likely even lower than they would appear if convictions were the measuring stick.  

BILL BEFORE THE COUNCIL TODAY 
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The bill considered by City Council today attempts to get at some of the discrepancies listed 

above by requiring CJA to report on people’s ability to pay so that judges have more information 

at their disposal when making bail determinations. As detailed above, it is incredibly important 

for judges to properly consider financial ability to pay when setting bail, which is supposed to be 

utilized to ensure a person’s return to court, and nothing more.  

As Brooklyn Defender Services began tracking our cases in which bail was set, a variety of 

troubling trends were exposed. Most importantly, when these cases were mapped onto census 

data of average income, we found that the neighborhoods with the heaviest concentration of bail 

obligations to the City were low-income areas. The lower the income of your zip code, the more 

money your community is likely paying the court for the administration of criminal legal 

services. This has a drastic negative impact on entire communities, as liquid assets that would 

otherwise be spent in the neighborhood, instead are tied up unnecessarily in court accounts, or 

transferred in unrefundable fees into the hands of unscrupulous commercial bail bondsmen.  

Our clients who pay bail, are often forced to make a decision between food, rent, keeping the 

electricity on in their apartment, or bailing a loved one out of jail. Others borrow money from 

family members or other people in their communities, which can fracture social ties. Because 

government actors facilitate this economic hardship, it is crucial that this happens only in the 

most limited circumstances possible; that it creates the least possible harm. The reality is that the 

difference between $180 bail amount and a $500 bail amount is incredibly significant to many of 

our clients, yet this is a consideration never made by judges or district attorneys. Why not? We 

rarely see bail set under $250, even after our attorneys alert a judge that this is an unreasonable 

amount for a specific client to make. In general there are only a handful of bail amounts that 

judges in Brooklyn use, typically advancing in $500 increments, again showing quite plainly that 

no individualized determination is being made with respect to a defendant’s financial resources. 

CJA data supports what our experiences suggest: judges are not properly and consistently taking 

into consideration people’s actual financial resources when making determinations about bail.  

While we believe it is essential for the court to better consider our client’s actual financial 

capacity to pay when setting bail, we also have profound concerns about due process and privacy 

protections. That public defenders, not prosecutors or even judges, remain the gatekeepers to 

information about our clients’ financial resources, is essential for this bill to be implemented 

effectively. In some cases, inquiries into financial resources may open up our clients to a line of 

questioning that could provoke responses prosecutors may use against them during plea 

negotiations or trial. While this is obviously true of financial crimes, in a more benign situation a 

client may provide false information to CJA about their employer, in an effort to keep that 

information private, only to be labeled as a liar based on this affirmation should the case end up 

at trial. Health and mental health information may also be unwittingly divulged, and people have 

a right for that information not to be shared in open court. We would like the opportunity to 

advise our clients on the legal ramifications of their actions – in fact this is essential for due 
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process – and we believe that our involvement as a safeguard will facilitate the bill being 

implemented in the way Council intends. 

As mentioned above, CJA is currently reworking their failure to appear risk assessment and it is 

difficult to speculate as to the outcome of that process. Currently CJA is more conservative than 

judges in making recommendations about risk to return to court. Many people who CJA labels as 

not suitable for ROR are in fact released on their own recognizance by judges, and return to 

court. This imbalance could change with the new formula, or it might not. Either way, we are 

concerned with the possibility of net widening, should CJA make recommendations about bail 

for people who might otherwise receive ROR from the judge. Just because people can afford a 

certain amount of bail, does not mean that bail should be set, or that by setting bail in amounts 

people can pay, judges are not negatively impacting our clients and their communities 

unnecessarily.  

There is a significant segment of our incarcerated population, particularly those who are 

incarcerated on misdemeanors because they cannot afford low amounts of bail, for whom any 

amount of bail, in any form, will ensure that they are preventatively detained for the duration of 

their case. Partially secured bonds, for example, require documentation and community ties – 

two of the very things a lack of which may lead a judge to set bail in the first place. This cannot 

mean that these people should be incarcerated if they ever are accused of a crime. While partially 

secured bond is clearly preferable to other fully secured options, we must also reflect on the 

growing body of literature that calls into question the very idea that money is the best way to 

ensure someone’s return to court. In fact the evidence suggests that it is not in some, or even 

most cases.  

We have significant concerns about the use of commercial bond. Judges often privilege 

commercial bail bonds over cash by setting amounts and methods of bail that incentivize families 

to choose commercial bail bonds because they are more affordable. Our clients regularly report 

being ripped off and extorted by these companies, which operate under the loosest of regulations. 

People are charged illegal fees, pay bondsmen who never produce their loved ones from jail, and 

are not returned collateral in an efficient manner. Because many of the bondsman’s fees are not 

refundable, the industry facilitates a massive transfer of wealth from the lowest income 

communities in New York City into the pockets of private industry, all facilitated by the criminal 

legal system. Partially secured bonds are much preferred because they are better regulated and 

because families have the money returned at the end of the case. 

In our experience, in Brooklyn, it is exceedingly rare for bail bondsmen to take bonds lower than 

$1000, which is the average bail amount for misdemeanors in New York City. Although judges 

are required to set two forms of bail, setting bond amounts below $1000 does not actually 

provide a choice for most New Yorkers, because it is exceedingly difficult to find a bondsman to 

take this type of case.  
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ADDITIONAL OPTIONS FOR CITY COUNCIL 

1) CJA should be tracking district attorney and judicial discretion around bail, as a way of 

limiting costs associated with pretrial detention. Judges should never be permitted to set 

bail that results in pretrial detention even after a period of review without public 

notification. The City, while it does not have the authority to control judges, could 

provide the public with an essential service by documenting judicial practices and district 

attorney bail requests. This type of reporting could also be used to look at racial 

disparities in bail setting, another vital City interest.  

2) A major driver of problems we see in the criminal legal system in New York City are a 

result of the untenable volume of cases brought through the courts by NYPD and district 

attorneys. While the City is rightly looking at fixes to the administrative code in order to 

keep some of the least serious cases out of criminal court, we could be more aggressive 

on the local level advocating for changes in Albany that reduce the number of cases ever 

brought into court. For example, the City should back efforts to decriminalize work-tools 

that are misrepresented as “gravity knives,” and other similar laws that negatively impact 

people in New York City, and the legitimacy of the criminal legal system as a whole. If 

the current reform passed by the state legislature and vetoed by the Governor in 2016 had 

been made law ten years ago, 60,000 fewer cases would have been brought through New 

York City courts.   

3) The City should also look into expanding supervised release, now that the pilot phase of 

the project has been up and running for a year. The current set-up allows the City to 

utilize supervised release on fewer than 10 percent of cases that would otherwise be 

eligible. The City now has a better idea of what works and what doesn’t and should be 

aggressively expanding the program. The City could pair supervised release with partially 

secured bonds to incentivize judges to use this option.  

NOTE ON STATE LEVEL POSSIBILITIES SUCH AS PREVENTATIVE DETENTION 

New York State’s unique bail statute provides nearly ever defendant in criminal court 

proceedings with a path for achieving pre-trial liberty while their case is being adjudicated if 

judges are held accountable to their clear obligation to consider a person’s ability to pay when 

determining appropriate financial conditions of release. The current law should be lifted up as 

perhaps the only statute in the nation that allows for a broad enough presumption of release to 

remain true to that fundamental principle of American law, that no one should be incarcerated 

before being duly convicted in a court of law. The law only works, however, when judges and 

prosecutors are held accountable to their obligations; in many cases they are not, and instead set 

financial conditions of release they know our clients cannot afford for the purpose of holding 

them in jail during the pendency of a case, a reality that runs contrary to the spirit of the law. The 

strongest bulwark against prosecutorial and judicial overreach in the area of unfair, if not illegal, 

financial conditions of release, is a well-funded public defense, with the resources and ability to 
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fight back. Untenable jail populations and illegal bail amounts are felt most acutely in those 

counties around the state that lack these resources. 

We believe that proper adherence to the New York State bail statute, legislation that was written 

and designed to address many of the issues we are discussing today is the best way to promote a 

smaller jail population in this City. But creating an environment where this can happen will not 

be simple or easy. In his State of the State proposal Governor Andrew Cuomo suggested that 

adding a risk assessment to predict future dangerousness will improve the obvious inequities we 

are discussing here today. While the stated goal here is laudable, this type of legislative change 

will not necessarily have the intended effect of preventing people from being sent to jail. 

Obviously any legislative solutions will impact New York City as well as other areas of the state. 

New York City should be monitoring the State’s plans with regards to bail and watching the 

work of the Lippman Commission, which, of course, was authorized by City Council.  

Adding a risk assessment for future dangerousness would undo many of the progressive features 

of New York State’s bail statute. It would expand judicial discretion to take away the right to 

bail, which unless paired with greater accountability measures, very well could result in an 

increase in jail population in New York City. The research on whether or not considering risk of 

dangerousness in release decisions actually reduces crime is decidedly mixed. So too is the 

research on the actual predictive validity of various assessments
xv

. Recently New York has been 

able to boast both a declining jail and prison population and declining crime numbers, trends we 

would like to keep pushing downward. 

As Public Defenders, we also have strong concerns about risk assessments of this type 

institutionalizing racial bias. The long history of racial disproportionalities in law enforcement 

outcomes, and continued racial bias in employment and housing all but assure worse outcomes 

for groups already marginalized by other public policies and practices. With so many of the risk 

assessments currently in use proprietary, Public Defenders would not necessarily be able to 

question appropriately the validity of the tool. It is essential that these assessments be made 

available to public scrutiny.  

Importantly, the current statute provides mechanisms to revisit a bail determination if the facts of 

a case change. Under a regime of predictive dangerousness, even when the case against someone 

has fallen apart or it has become clear to everyone involved in the case that the defendant may in 

fact be innocent, he will still languish in detention until the case concludes. If jail is, in fact 

criminogenic in some cases, than a person may be more likely to commit a second offense after a 

case concludes and they’ve spent time in jail, than they would have been had they not be 

incarcerated to begin with. 

Brooklyn Defender Services robustly supports the legislation considered by City Council today, 

and looks forward to fine-tuning the details with the committee as the bill moves through the 

legislative process. Thank you very much for inviting us to testify to City Council today. We 

remain available to answer any questions you might have about our testimony.   
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