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Thank you for the opportunity to present testimony today on this important topic.  

Wrongful convictions not only negatively impact those who are falsely accused and 

imprisoned, they deny the victim of the crime, and the community at large, a proper accounting 

from the true perpetrator of the crime. They also undermine the integrity of our criminal justice 

system and the trust that the public has in our law enforcement institutions. That trust is a 

fundamental building block of our democracy and an important safeguard in protecting public 

safety in our communities.  

As a prosecutorial agency that represents the People, the Richmond County District 

Attorney’s Office (RCDA) recognizes the role we play in maintaining the confidence the public 

has in our criminal justice system and the obligation we owe under our sacred public oath to both 

prevent wrongful convictions on the front-end of the criminal justice process, and to ensure the 

validity of our convictions by providing a fair process of review and reflection on the back-end.  

In today’s testimony, we will discuss the methods employed within our office to 

effectuate this role and the ways in which we can commit to improve and better ensure the 

public’s confidence in our conviction review process in the future.  

Preventing Wrongful Convictions - Promoting an Ethical Office Culture  

While there is no question that it is important to have a process for conviction review at the 

end of the deliberative legal process, it is perhaps even more important for prosecutorial agencies 

to take actions and enact policies that prevent wrongful convictions from ever occurring. At 

RCDA, we have implemented several strategies with this goal in mind, and have benefitted from 

developments in evidence-based techniques and technologies to that end.   



3 
 

First, every Assistant District Attorney who has been appointed by District Attorney 

McMahon is provided with a “Statement of the District Attorney,” signed by the District 

Attorney, which highlights his expectation that those in his employ “do the right thing.” Among 

other directives, the District Attorney instructs the legal staff that “…you are not expected to win 

every case.” A copy of a handbook created by the District Attorney’s Association entitled “The 

Right Thing” is also distributed to each prosecutor on staff.  Furthermore, each ADA is provided 

a copy of the New York Rules of Professional Conduct. These efforts illustrate a commitment by 

RCDA to foster and promote a “culture of ethical compliance” that directs ADAs to respect and 

adhere to strict ethical guidelines in the performance of their duties at every step of the legal 

process, and to inculcate in them a sense that they all have a responsibility to prevent a wrongful 

conviction at each and every stage of a criminal prosecution.     

Second, our office conducts internal Continuing Legal Education trainings, and sends 

ADAs to outside trainings, in the area of ethics to reinforce the commitment to the ethical 

obligations our legal staff must uphold as public prosecutors.   

Third, RCDA assigns at an early stage two ADAs to every felony case that goes to trial. 

That team generally includes at least one senior ADA. This approach gives every case an 

experienced hand, and second set of eyes, in reviewing the available evidence. As an added 

component, RCDA has recently implemented a policy of conducting trial briefings where both 

ADAs assigned to a case must present the facts and relevant evidence to members of the 

Executive Team and the most senior ADAs in the office for review within the first 90-days of a 

case life. At this briefing, ADAs are advised and reminded by the most senior trial attorneys 

within the office to exercise their ethical obligations and to examine and carefully review each 

piece of evidence and facet of a case.  



4 
 

Utilizing Evidence-Based Techniques and Technology 

Regarding interrogations, the NYPD now videotapes all stationhouse interrogations in all 

precincts, including the four located on Staten Island, after substantial collaboration during the 

pilot phase by this office and the other four District Attorneys’ offices. This use of technology 

serves to instill confidence in the integrity of the investigative process by allowing the 

prosecutor, the defense counsel, the judge, and the jury to see for themselves what took place 

during the course of an interrogation that culminated in a confession.  

Regarding identification evidence, the NYPD has instituted department-wide identification 

protocols for both photographic and corporeal identifications, once again, with substantial input 

from this office and the other four District Attorneys’ offices. These protocols standardized the 

manner in which investigators interact with witnesses, and the questions posed to them, in an 

effort to avoid an instance of misidentification.   

The Richmond County District Attorney Office’s Conviction Review Committee 

In recognizing the utmost importance of preserving the integrity of convictions in our 

jurisdiction, RCDA accepts cases for review and assigns those cases to a Committee comprised 

of two members of the office’s Executive Team, both senior ADAs with significant trial and 

investigatory experience, for their independent analysis and determination as to whether an 

extensive review is warranted. If the case is determined by one or both of these Executives to 

warrant further analysis, an intensive and collaborative effort is undertaken, in conjunction with 

the leadership of RCDA’s Appeals Bureau, to review the case from beginning to end. Such 

evaluations may include reviews of original case files, evidentiary findings, and trial minutes, as 

well as newly conducted interviews by detective investigators, who work for the District 
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Attorney, of witnesses, victims, police officers, trial prosecutors, counsel for the defendant, and 

where appropriate, the defendant. At the end of this extensive effort, the Committee, again in 

collaboration with the leadership of the Appeals Bureau, discusses their findings and presents a 

recommendation to the District Attorney for further action. 

Unlike some of the City’s larger boroughs, Staten Island has, to date, not had the volume 

of cases, such that it has necessitated the creation of a separate and unique unit to undertake the 

conviction review process. With our current volume, we have found that the process described 

above, which prioritizes the involvement of RCDA’s most senior ADAs, to be a more 

meaningful and effective one. That said, we acknowledge that there are ways that we might 

improve and increase transparency and public access to this function within our office. As such, 

the District Attorney has committed to publishing information regarding the RCDA Conviction 

Review Committee and its process to our website and other public forums, which will include 

information regarding how and where requests for review can be made and what those requests 

should contain. And, in the future, if the volume of cases increases or the need were to arise, we 

would remain open to adjusting our process or, if resources allowed, to creating a distinct 

conviction review unit solely dedicated to this effort. 

Thank you again for your attention to this important issue. We look forward to the 

feedback provided from this Council and the experiences offered from the other District 

Attorneys throughout the City.  
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 Isolation, fear and loneliness are serious issues many older New Yorkers face. 

For the past 44 years, Visiting Neighbors has been dedicated to reducing seniors' loneliness 

and isolation, major factors contributing to depression, illness and accidents which all too 

often result in seniors suffering injuries and being forced prematurely into nursing homes 

or worse. 

  We are experts at dealing with these issues. Our two primary programs, Friendly 

Visiting and Shop & Escort, provide vital services and help keep seniors connected with 

their community.  Our dedicated volunteers, recruited, trained and supervised by our 

professional staff, serve as eyes and ears for our staff, alerting us immediately of any 

change in a senior's condition so the seniors can get the help they need before an 

emergency arises.  We are a core service.  Every day, we see the toll that loneliness and 

isolation take. 

 Our award-winning programs are successful because of the individual attention each 

senior receives.  We know their needs, their fears and concerns, their likes and dislikes. 

Whether our volunteers are matched with a senior who they visit each week, or if they are 

escorting a senior to a medical appointment or helping them with shopping, they provide a 

trusted link to the outside world and an empathetic ear.  Just because a senior is getting 

food delivered and seeing their doctors doesn’t solve the problem of isolation, but knowing 

that VN is there checking in on them regularly makes all the difference in the world. 

Many seniors, who have lost their families and friends, are hesitant to open their 

hearts to a new relationship.  Our volunteers are trained to understand and accept the 

barriers that some seniors may construct to protect themselves, even though these barriers 

may not really be in the seniors’ best interest.  While isolation may be painful, we 

understand why many are resistant to someone or something new.  We work closely with 
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both our seniors and volunteers to help ensure the success of our matches because we 

know the benefits the new relationship will have for the senior. 

      For more than four decades, we have built a network of partners who share our  

concern for our community's elderly. Seniors know they can count on our volunteers,  

and our volunteers know that our professional staff is always available to them.  

 While senior centers provide a creative outlet for those who are able to attend, most 

do not address the needs of homebound or frail seniors. Funding a program like ours is the 

solution.  At Visiting Neighbors, we encourage those seniors who are mobile to attend their 

local senior center because we recognize the value of social interaction.  We are expert at 

dealing with seniors' resistance. We encourage them to interact with our staff in a more 

intimate setting such as a small group discussion in our office, and we then follow that up 

with escorting them to their local senior center for the first few visits. Over the years, we 

have found that once our volunteers escort their seniors to their local senior center for the 

first few visits. It’s often the first few visits to the senior center that may intimidate the 

senior. By having someone such as a Visiting Neighbors' volunteer accompany them, it 

becomes much less daunting for a senior to take this valuable step. 

 Visiting Neighbors is uniquely positioned to get seniors out into their community 

and when homebound bring the outside world to them. We provide a steady arm to lean on, 

encouragement and emotional support. For a senior who may be facing physical and 

emotional challenges, having a trusted friend can make all the difference. We pride 

ourselves on the dedication and commitment of our professional staff and volunteers. 

 By providing more funding for Visiting Neighbors' core programs of Friendly 

Visiting and Shop & Escort, we will get more seniors to senior centers to enjoy the 

emotional and physical benefits.  

Cynthia Maurer, Ph.D., Executive Director 

Visiting Neighbors, Inc. 

3 Washington Square Village, #1F, New York, NY 10012 

(212) 260-6200       www.visitingneighbors.org 
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Outside Counsel 

Police and District Attorneys Endorse Video Recording of Interrogations 

Kristine Hamann  

New York Law Journal, August 08, 2011 

 

Kristine Hamann  

New York State's law enforcement has made dramatic progress toward its goal of video recording the 

entire custodial interview of a suspect. This goal is the culmination of a gradual shift in approach from 

the days when only summary statements from suspects were recorded. On Dec. 14, 2010, the 

endorsement of video recording interrogations and statewide protocols spearheaded by the Best 

Practices Committee of the District Attorneys Association1 was announced in a press conference led by 

Derek Champagne, District Attorney of Franklin County and president of the District Attorneys 

Association. 

The statewide protocols were based on a review by the Best Practices Committee of early video 

recording pilot projects. The review was conducted in conjunction with the New York City Police 

Department (NYPD), the New York State Police, the state Chiefs of Police Association, and the state 

Sheriff's Association. After many conversations and drafts between police and district attorneys, a state 

standard emerged that could be used in all jurisdictions—urban, rural and suburban. As the protocols 

were created by experienced members of law enforcement, they reflected the practical realities of 

investigations and crime fighting, as well as regional differences. 

Development of Pilot Projects 

The pilot projects have demonstrated that when the entire police interrogation is recorded, no words 

will be forgotten, no nuances will be lost, and the conduct of the questioner and the questioned can be 

fully evaluated. The ability to solve crimes is enhanced because a suspect's own words can be reviewed 

in detail and analyzed in the light of the other evidence of the case. Though experience shows that guilty 

suspects rarely provide fully candid statements to the police, what they say or do not say to the police is 

revealing and probative. 



2 

 

Video recording is equally important to assess the possibility of a false confession. A review of wrongful 

convictions has demonstrated that false confessions are possible, even when the confession is to an 

extremely serious crime such as rape or murder. Some argue that juveniles or those who are mentally 

impaired may be especially susceptible to making a false confession. This issue, as well as any others 

that could affect the voluntariness and truthfulness of a suspect's statement, can be resolved by viewing 

a video recording of the entire interrogation. 

Judges and juries will have a firm basis upon which to evaluate the entire questioning process. Did the 

police supply the suspect with critical evidence? Was the suspect coerced or threatened? Did the 

suspect appear to understand the questions? Was the suspect susceptible to suggestion? Questions 

such as these can be resolved by reviewing the recording. 

District Attorney Gerald Mollen of Broome County, which includes the city of Binghamton, was the first 

law enforcement official in New York State to advocate for the full video recording of interrogations. 

After an evidence‐tampering scandal in the early '90s, where the police falsified fingerprints in several 

cases, Mr. Mollen believed that there had to be a better way to preserve critical evidence. With little 

funding, but a great deal of conviction and resolve, he began in 1993 to use his significant persuasive 

powers to convince his police departments to create video‐recording facilities. Over the course of the 

next decade, one department after another changed their practices and began recording the entirety of 

a defendant's interrogation in major felony cases. 

Initially Mr. Mollen was met with a great deal of resistance, but as the officers grew more comfortable 

with the technology, their opposition turned to support. They soon discovered that the recordings were 

helpful to the prosecution of the case. Valuable details of a defendant's statement were preserved, 

claims of improper police behavior were easily thwarted, and juries could evaluate the credibility of the 

defendant's statements on their own. 

Mr. Mollen had many visitors who came to see what he had accomplished. His vision began to be 

replicated in other areas of the state through pilot projects. Starting in 2006, grants from the Division of 

Criminal Justice Services (DCJS) and from the New York State Bar Association spurred the creation of 

additional video‐recording facilities. With this financial support, the police departments in Rochester 

and Schenectady joined in, nudged along by District Attorneys Michael Green and Robert Carney. 

Gradually, video‐recording facilities were being opened in small police departments in counties all 

around the state, including Cayuga, Chenango, Chautauqua, Clinton, Columbia, Dutchess, Franklin, 

Fulton, Genesee, Greene, Herkimer, Jefferson, Madison, Niagara, Oneida, Ontario, Orange, Otsego, 

Rensselaer, Sullivan, Tioga, Ulster, Washington and Wyoming. 

The pilot projects allow law enforcement to experiment with various protocols and equipment and 

provide an opportunity to see how the recordings play out in a trial. It has taken up to two years from 

the time a grant application is submitted to getting an interview location up and running. Some 

departments will share facilities; other departments will need several facilities depending on geography 
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and volume of arrests. Since there are more than 550 police departments in New York State, there is 

much work to be done. 

In May 2011, DCJS announced $477,846 in grants have been awarded to 22 upstate counties for either 

initial implementation or further expansion of video‐recording facilities.2 In all, DCJS has invested more 

than $2 million in federal grant money to support this initiative. The state bar contributed $200,000. 

With the awarding of these grants, 58 of the state's 62 counties in New York State either have at least 

one video‐recording facility in a police department or are in the process of implementing a facility.3 

Video Recording Protocols 

The protocols developed by the Best Practices Committee with the state's police agencies provide 

guidance as to when and how to conduct a video‐recorded interrogation of a suspect in custody on a 

qualifying offense. A series of circumstances where recording may not be practicable is outlined, for 

example, the equipment breaks, the interview room is in use, the suspect refuses to be recorded, or the 

suspect is at a location that has no recording device. Similarly, statements are not expected to be 

recorded if the statement is made spontaneously or if a suspect is questioned in the field about 

evidence critical to the investigation, such as "Where is the gun?" or "Where is your accomplice?" 

The offenses qualifying for recording are left to the discretion of each jurisdiction. Some departments 

have begun with homicides, while others have chosen to begin with less serious crimes so that the kinks 

are worked out with less significant consequences. Already these growing pains are being resolved and 

the numbers of qualifying offenses are expanding where resources and logistics permit. In jurisdictions 

where video recording is well established, such as Broome, Monroe, Albany and Schenectady counties, 

some departments record all felonies. 

Capacity is a significant factor in choosing qualifying offenses. In New York State there were 585,000 

adult arrests in 2010. It would be physically impossible to record statements made by suspects in all of 

these felonies and misdemeanors given the facilities and funding available. Choices must be made. The 

NYPD has two pilot programs, one in Brooklyn and one in the Bronx, where suspects charged with 

felonious assault are video‐recorded. From these two programs, NYPD will work through the technical 

and logistical issues that arise in a big city. 

The protocols allow the police departments to choose whether to have the camera in view or hidden 

from the suspect. If the camera is covert, as most are, the investigator is required by the protocols to tell 

the suspect that the interrogation is being recorded only if the suspect inquires. 

Legal issues are also addressed. The protocols alert the officer to the suspect's right to remain silent, the 

right to counsel, and the suspect's rights when an attorney comes to the police facility. For the 

questioning of a juvenile, the protocols suggest the use of simplified Miranda warnings that make it 

easier for a juvenile to understand his rights. However, these are complex issues, which cannot be fully 

explained in a protocol. Thus, training on these legal issues, as well as on the practical implementation 
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of video recording interrogations, is being conducted by DCJS, with the help of the Best Practices 

Committee. 

Moving Forward 

We have learned many lessons from the pilot programs. Technical problems plagued some of the new 

facilities, while logistics became an issue in others. In one homicide case, the soundproofing in the wall 

fell in front of the concealed microphone making the statement hard to hear; in another the audio and 

the video were not synchronized. Some found the position of the parties problematic, for example in the 

case where the fixed camera on the wall only recorded the side of a suspect's hoodie after he shifted in 

his chair. These problems are being resolved through shared experience. 

In these difficult financial times, cost remains a significant issue. Video‐recording is expensive. Though 

cameras and DVDs are reasonably priced—the costs range anywhere from $5,000 to $35,000 per 

room—they are just a small part of the overall budget needed to record statements. A soundproof room 

must be built, with proper lighting and sound recording abilities. Recordings have to copied, stored, 

redacted and transcribed. Translators are needed, particularly in counties where many languages are 

spoken. Grand jury rooms and courtrooms must be equipped to display the recordings. Since the 

statements are recorded from beginning to end, they can be very long. One statement extended over a 

24‐hour period. Someone must listen to the recording and evaluate its contents. This is a time‐

consuming task for law enforcement personnel. Finally, equipment must also be upgraded and replaced 

as the project moves forward. 

Despite the financial obstacles, video recording of interrogations has taken hold in New York. It is a 

program that helps law enforcement and suspects alike. With the generous funding from DCJS and the 

state bar, the state has moved far toward its goal of video recording all felonies. Studies are needed to 

evaluate its overall effect on the criminal justice system. Questions include: Are there more pleas and 

fewer trials? Are there fewer wrongful convictions? Does it inhibit a suspect's willingness to speak? Does 

it improve our ability to solve crimes? These questions will be answered as we move forward. In the 

meantime, we know that the video recording of interrogations will continue to expand and that New 

York is well served by creating a more transparent and open criminal justice system. 

Kristine Hamann is executive assistant district attorney, Office of the Special Narcotics Prosecutor, and 

chair of the District Attorneys Association's Best Practices Committee. Lois Raff, counsel in the Queens 

District Attorney's Office, assisted in the preparation of this article.  

Endnotes: 

1. The Best Practices Committee, formed in 2009, is made up of district attorneys and experienced 

assistant district attorneys from 30 New York State counties of every size. It is a sub‐committee of the 

Fair and Ethical Administration of Justice Committee, which is chaired by District Attorney William 

Fitzpatrick of Onondaga County. The committee's last major initiative was the development of statewide 

identification procedures that have been adopted by law enforcement around the state. See NYLJ, Dec. 
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14, 2010. The identification procedures have been implemented or are in the process of being 

implemented in police departments around the state. 

2. The counties receiving this funding are: Allegany, Cayuga, Chenango, Delaware, Dutchess, Essex, 

Jefferson, Lewis, Montgomery, Oneida, Onondaga, Oswego, Orange, Orleans, Putnam, Saratoga, 

Schuyler, St. Lawrence, Steuben, Wayne, Westchester and Yates. 

3. Manhattan, Queens, Bronx, Staten Island and Brooklyn have video‐recording capabilities in their 

District Attorneys' Offices and are awaiting the results of the NYPD pilot programs in Brooklyn and the 

Bronx. 
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Cyrus R. Vance, Jr. 

New York County District Attorney 

 

Testimony Submitted to the New York City Council 

Committees on Public Safety and Courts and Legal Services 

 

September 23, 2016 

 

I thank the New York City Council for allowing me to submit this testimony 

regarding my Office’s efforts to address the problem of wrongful convictions. This 

testimony will set forth the steps that my Office has taken to enhance the integrity of our 

prosecutions, and the procedures that we have developed for assessing, investigating, and 

acting upon claims of “actual innocence” following the entry of judgments of conviction.    

Ensuring the integrity of all convictions is, of course, critically important for 

innocent defendants wrongfully convicted. But it is also important for victims, who want 

finality for the injuries that they have suffered, and for all members of the public, for whom 

the legitimacy of the criminal justice system must remain beyond reproach.  

A. The Conviction Integrity Program 

Many of the steps and programs that are described below were established under 

the aegis of my Office’s Conviction Integrity Program (“CIP”), which I established shortly 

after I took office in 2010. We were the first prosecutor’s office in New York State, and 

one of the first in the country, to have such a program.  CIP’s work is both forward-looking 

– implementing policies and procedures to prevent wrongful convictions before they take 

place – and backward-looking – addressing post-conviction claims of actual innocence.  
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B. Preventing Wrongful Convictions Before They Happen 

1. Checklists and Standard Questions 

One of CIP’s first steps was to assemble teams of some of our most experienced 

and thoughtful assistant district attorneys, as well as a panel of outside advisors, including 

Barry Scheck of the Innocence Project. We asked them to consider topics that nationwide 

analyses of exoneration cases had identified as being problematic and as frequent sources 

of wrongful convictions. Those topics included:  eyewitness identification; the use of 

informants; evaluation of police testimony; and preservation and disclosure of evidence 

favorable to the defendant.  The teams of experienced ADAs and the outside panel worked 

together to ascertain the “best practices” in for each of the topics. 

One of the products of this effort was the compilation of a set of questions to be 

asked in the initial analysis of every case. The compilation helps to ensure that our 

Assistants gather the right information and ask the right questions of witnesses at the outset 

of any case, so they can make well-informed decisions about whether to charge, who to 

charge, and what to charge.  

CIP also looked beyond the legal community for lessons that would enhance the 

integrity of convictions. It is widely known that many non-legal professionals, most 

notably airplane pilots and surgeons, use checklists before every flight or operation. Use 

of checklists by even the most experienced professional helps to ensure that nothing is 

overlooked in the preparation for a serious flight or medical procedure.  CIP has promoted 

the use of checklists in my office, so that our Assistants vet cases carefully at the outset.  

Such vetting will make it less likely that as the case proceeds to trial – or even after trial -

- they will find a critical flaw. 
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For example, in eyewitness testimony cases, particularly those involving one-

witness identifications, our checklists direct the Assistant, at the outset of a case, to analyze 

the witness’s opportunity to view the perpetrator.  It further directs the Assistant to preserve 

the witness’s first written or oral description of the perpetrator, and to investigate in detail 

any photographic or corporeal identification of the defendant. Most critically, the checklists 

encourage the Assistant to find independent evidence, such as cellphone tower or 

MetroCard records, that might place the accused at the scene of the crime, or that might 

establish an alibi. This information may be important to corroborate, or disprove, the one-

witness identification. 

One of the most important checklists we have developed is our Brady/Giglio 

checklist, which is designed to help ensure that Assistants identify and disclose to the 

defense any information that might be favorable to the defendant. In addition to the 

Brady/Giglio checklist, we have recently taken three additional steps to enhance disclosure 

to defendants:  (a) We have articulated a presumption in favor of disclosing all material 

that is in our casefiles, even beyond that which is required by the law or the ethical rules; 

(b) we have expanded our disclosures with respect to law enforcement witness to include, 

for example, information about civil rights lawsuits filed against those witnesses; and (c) 

we have implemented a system to track deceitful civilian witnesses. 

2. Roundtables 

Convinced that deliberation with experienced colleagues leads to improved 

decisions in complex cases, we have established the practice of holding “round tables” for 

major or complex cases. Before such cases are presented to a grand jury, they are frequently 

presented to small groups of senior ADAs, who thoroughly vet the facts and investigative 
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steps in the case. The idea is simple: reduce the risk of prosecuting the wrong person, and 

through that process, strengthen the cases where we have identified the right person.  

Unfortunately, circumstances and the speedy trial rules sometimes make it impossible to 

present particular cases to the roundtable before they must be indicted; thus, not all cases 

can be round-tabled. 

3. Studying Pre-Trial Exonerations 

Recently, CIP has added another program to advance its mission. Sometimes 

Assistants realize before trial – it may be early in the investigation of a case, or on the eve 

of trial – that they have the wrong defendant. When they reach that realization, of course, 

the case must be dismissed immediately.   

CIP has determined to review such instances of pre-trial exonerations to learn how 

Assistants came to realize that they had the wrong defendant, and how, if at all, they might 

have come to that realization earlier in the process.  A representative of CIP therefore meets 

monthly with deputies from each of our Trial Bureaus to examine cases in which our own 

investigation (or information received from the defense or other sources) has demonstrated 

that the wrong person was arrested and charged.  It is our hope that we will develop lessons 

from these cases for both Assistants and law enforcement (e.g., police) to apply to future 

prosecutions.   

Some of the cases that are examined become the basis for office-wide presentations 

that highlight the good investigative work that led to the “exoneration.”  The purpose is not 

merely to teach our lawyers about specific case examples, but also to reinforce the message 

that good work that exonerates the innocent is recognized and valued, just as a significant 

conviction might be.   
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You may recognize what I have just described as being a form of “root cause 

analysis,” and indeed it is. We developed this program after meeting with experts in such 

analysis from the medical profession.   

4. The Implementation and Development of a Culture 

Of course, conviction integrity is not merely the work of one program or unit – it is 

a core mission of this Office.  The steps that I have described have led to an evolution of 

the conscience and culture of the office. The steps are practical instances of the ideals of 

justice and integrity. Their implementation therefore transmits our highest values to new 

prosecutors, and reminds them that our duty is to do what is right in every case, wherever 

that leads. 

C. Post-Conviction Reviews 

 1. The Process of Review 

As you can imagine, we receive many communications from convicted defendants 

or their lawyers, claiming that the defendants, although convicted following legally 

sufficient trials or pleas, are actually innocent. The CIP has a procedure for handling such 

claims. 

First, every post-conviction claim of actual innocence we receive is reviewed by 

the Chief of CIP, who reports directly to me, or someone working under his direct 

supervision. The Chief of CIP is an ADA with more than 30 years of experience 

prosecuting in the Office, and he was formerly a respected Bureau Chief in the Trial 

Division.   

The Chief of CIP has the responsibility to determine whether a claim of actual 

innocence merits investigation or substantive review.  (Some claims are so threadbare or 
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facially implausible that further review is simply not warranted. In such instances, the 

defendant is told, by letter, that the Office will not proceed further with the claim, and that 

the defendant is free to assert his or her claims in court.)  If he determines that it does, then 

the case is assigned to an Assistant other than the one who handled the case. We are thus 

ensured that we will have a “fresh set of eyes” reviewing the case. The new Assistant is 

directed to conduct a reinvestigation of the case.   

A typical re-investigation begins by reviewing the evidence presented at trial, but 

then goes beyond that. The reinvestigation Assistant may, for example, locate witnesses 

for interview and re-interview, with a particular eye toward trying to identify any witnesses 

who might have been overlooked in the original investigation, or who might only have 

come to light post-verdict. The reinvestigation Assistant will also typically seek out any 

new sources of physical or documentary or forensic evidence, and will offer to meet with 

the defendant and his or her attorney for an interview. 

At the conclusion of her work, the reinvestigation Assistant reports her conclusions 

and recommendations to our Conviction Integrity Panel, which consists of approximately 

one dozen senior assistant district attorneys, many of whom also worked on the front-end 

protocols described above. Together with the Chief of the CIP, the Conviction Integrity 

Panel presents me with a recommendation as to the case. 

2. The Standards of Review 

This description of the process leaves unanswered the question of how – after we 

have re-investigated and after we have assembled all the evidence – we decide whether or 

not to vacate the conviction. There is no easy answer to this question. In most of the cases 

that we have considered, there was not a single piece of dispositive evidence, like DNA, 
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that clearly showed whether a defendant was or was not innocent. Instead, we have had to 

develop our standards as we learned more and more about the process.   

When a conviction follows a trial, we must determine what weight to accord to the 

jury’s verdict of guilty. If in reviewing a case, we have access to critical, newly discovered 

evidence the jury did not see, or if we have found some fundamental defect in the trial itself 

that suggests that the jury did not have a fair opportunity to evaluate the evidence, then we 

must look at the verdict with fresh eyes and ask whether, in fairness, it can stand. When we 

doubt that it can, we should, and we have, moved to vacate the conviction. But when we 

are looking at substantially the same evidence the jury saw, and where the trial was 

conducted in a fair and competent manner, we are very disinclined to vacate a jury verdict 

of guilty, even if we feel, in hindsight, that we might have reached a different verdict. 

We have also decided that not even a plea of guilty will preclude full consideration 

of a claim of actual innocence. Where a defendant who has pled guilty asserts a claim of 

actual innocence, we review the plea allocution carefully, and consider whether there is a 

plausible reason for the plea of guilty and an evidentiary claim that seems worthy of 

investigation. 

One challenge that we continue to face is to devise a metric to answer the question 

whether our conviction integrity program is working. I confess that I am not sure how to 

do this, although I have some intuitions:  Of the roughly 200 claims we have reviewed, and 

the 19 cases reinvestigated, we have vacated six convictions. That strikes me as about what 

we might expect to find.  
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E. Conclusions 

The programs and the statistics can inform our judgment, but they cannot substitute 

for it. What doing justice means is entrusted to our sound conscience: We try to do what 

we believe is right, in every case and in all our decisions.  

Once again, thank you for allowing me to submit this testimony, and for your 

Committees’ commitment to ensuring fairness in our criminal justice system.  

### 
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I Purpose 
 
The purpose of this policy is to establish guidelines on how to conduct fair and reliable 
eyewitness identifications.   
 
This policy is intended to allow for the individual needs of each of the police departments 
in New York State regardless of size or resource limitations. Police and district attorneys 
are encouraged to customize these protocols to meet their regional needs, while being 
mindful of the intent of the policy. As with all model policies adopted by the Municipal 
Police Training Council (MPTC), this policy is non-binding upon agencies within NYS and 
is meant to serve as a guide to be used in developing a department’s individual policy. 
 
There is a body of work that supports the reliability and accuracy of identification 
procedures conducted close in time to the commission of the crime, frequently a photo 
array identification, using the methods outlined within this policy. Currently, however, 
evidence from photo array identification procedures is not admissible at trial in New York 
State. The MPTC feels strongly that evidence from a photo array identification procedure 
conducted with safeguards contained in this model policy should be admissible pursuant 
to CPL 60.25 or 60.30. The MPTC unanimously agrees that CPL 60.25 and 60.30 should 
be amended promptly to allow for the admissibility of photo array evidence.  
  
Video or audio recording of the identification procedure is endorsed by the MPTC only if 
testimony regarding the identification procedure and resulting identification is admissible 
at trial pursuant to CPL 60.25 or 60.30. This conditional endorsement is not, however, 
meant to discourage agencies who are recording their procedures from continuing to do 
so.  
 

II Policy 
 
It is anticipated that the use of eyewitness identification procedures will assist law 
enforcement in identifying potential suspects and maximize the reliability of those 
identifications.  
 

III Definitions 
 

A. Photo array:  A collection of photographs that are shown to a witness to 
determine if the witness can recognize a person involved with the crime. 
 

B. Line-up: A collection of individuals, either sitting or standing in a row, who are 
shown to a witness to determine if the witness can recognize a person involved 
with the crime.  

 
C. Suspect: Person the police believe has committed the crime.  
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D. Filler: A person, other than the suspect who is used in either a live line-up or a 
photo array. 

 
E. Administrator: The person who is conducting the identification procedure.  
 
F. Blind Administrator: A term used to describe the administrator of the procedure 

where the administrator does not know the identity of the suspect.  
 
G. Blinded Procedure: A description of the procedure, meaning that the 

administrator may know who the suspect is, but by virtue of the procedure’s 
administration, the administrator is unable to inadvertently provide cues to the 
witness. For example, the use of a folder or envelope to conceal an array from the 
administrator, blinds the procedure.  
 

H. Double-blind Procedure: Where a blind administrator is used, the procedure is 
considered to be double-blind. 

 
I. Confidence Statement:  A statement from an eyewitness immediately following 

their identification regarding their confidence or certainty about the accuracy of 
their identification. The witness should be asked to provide their level of certainty 
in their own words as opposed to using a numerical scale.  

 

IV Photo Arrays 
 

A. Selection of fillers  
   

1. Fillers should be similar in appearance to the suspect in the array. 
  

2. Similarities should include gender, clothing, facial hair, race, age, height, 
extraordinary physical features, or other distinctive characteristics.  

 
3. An administrator should not use a filler if the administrator is aware that the 

filler is known to the witness. 
 

4. There should be at least five fillers, in addition to the suspect.  
 

5. Only one suspect should be in each array.  
 

6. If there is more than one suspect, then different fillers should be used in 
separate arrays for each suspect.  

 
7. Photo quality, color and size should be consistent.  Administrators should 

ensure that the photos do not contain any stray markings or information 
about the subject.  Color and black and white photos should not be mixed.  
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8. Any identifying information contained on any of the photos should be 
covered and those areas of the other photos used should be similarly 
covered.   

 
B. Inviting the witness to view the array 

 
1. When a suspect is known and the investigator calls a witness to arrange for 

the viewing of a photo array, the investigator should simply advise the 
witness that he/she intends to conduct an identification procedure and 
should not say anything about the suspect. For example, the investigator 
should say to the witness: “We’d like you to come in to view a photo array in 
connection with the crime committed on (date and location).”  
 

2. The investigator should avoid addressing whether or not a person is in 
custody unless specifically asked.  

 
3. Investigators should give no opinion on their perception of the witness’s 

ability to make an identification. 
 

4. Investigators should not inform the witness about any supporting evidence 
such as confessions, other ID’s, or physical evidence that may have been 
obtained.  

 
5. Witnesses should be prevented from speaking to the victim and any other 

witnesses about the identification procedure when they arrive to view the 
array. 

 
C. Instructions to witness  

 
1. Consideration should be given to providing written instructions to the 

witness. The instructions should be communicated in various languages 
when appropriate. The instructions should be read to the witness and 
signed by the witness after being read. 

 
2. Before the procedure begins, the administrator should tell the witness what 

questions will be asked during the identification procedure.  
 

3. The investigator should tell the witness that as part of the ongoing 
investigation into a crime that occurred on (date) at (location) the witness is 
being asked to view the photo array to see if the witness recognizes anyone 
involved with the crime.  

 
4. These instructions let the witness know that they should not seek 

assistance from the administrator in either making a selection or confirming 
an identification. They also address the possibility of a witness feeling any 
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self-imposed or undue pressure to make an identification. The instructions 
are as follows: 

 
a. The perpetrator may or may not be pictured.  

 
b. Do not assume I know who the perpetrator is.  

 
c. I want you to focus on the photo array and not to ask me or anyone 

else in the room for guidance about making an identification during 
the procedure.  

 
5. Instructions to the witness about the quality of the photographs. 

 
a. Individuals presented in the photo array may not appear exactly as 

they did on the date of the incident because features such as head 
and facial hair are subject to change.  
 

b. Photographs may not always depict the true complexion of a person; 
it may be lighter or darker than shown in the photo.  

 
c. Pay no attention to any markings that may appear on the photos, or 

any other differences in the type or style of the photographs.  
 

6. The witness should be informed that if they make an identification at the 
conclusion of the procedure they will be asked to describe their level of 
certainty about that identification in their own words and should avoid using 
a numerical scale of any kind.  
 

7. The witness should be advised that the investigation will continue 
regardless of whether or not they make an identification.  

 
8. Where the procedure is to be recorded by the use of audio or video, the 

witness should be informed prior to the start of the procedure, and their 
consent should be requested prior to the recording.  

 
a. The witness should sign the form indicating their consent or lack of 

consent. 
 

b. If the witness does not consent, the officer should not record the 
procedure.  
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D. Administering the procedure  
 
1. Photo arrays must always be conducted using either a “blinded procedure” 

or “double-blind procedure”.   A “double-blind” procedure is preferable 
where circumstances allow and it is practicable. 
 

2. One method to accomplish a blinded procedure is by placing the array into 
a folder before handing it to the witness.  Additional methods can be 
employed to further enhance the “blinded” nature of the procedure, such as:  

 
a. “Two person shuffle” – the array is assembled by an officer other 

than the investigator and then it is placed into a folder for the 
investigating officer.  

 
b. “One person shuffle” – multiple arrays are created by the 

investigating officer and the suspect’s position is different in each. 
Three folders containing the arrays are provided to the witness who 
selects one to use.  

 
3. Regardless of the method of administration that is to be used, the 

administrator should be positioned in such a way so that they are not in the 
witness’ line of sight during the viewing of the array. Where practicable, the 
administrator should still be able to view the witness and hear what they 
say. 

 
4. If there are multiple witnesses viewing the array, they should be prevented 

from speaking to each other about the identification procedure before, 
during, and after the process.  
 

5. The witnesses must view the array separately. Multiple copies of the same 
array may be used for the same suspect for each new witness viewing the 
array.  

 
6. To protect the integrity of the identification procedure, the administrator 

must remain neutral so as not to, even inadvertently, suggest a particular 
photograph to the witness.   

 
7. Attention should be given to the location of the procedure so that the 

witness is not influenced by items in the room such as wanted posters or 
BOLO (be on the lookout) information.  

 
E. Post viewing questions  

 
1. After viewing the array ask the witness the following questions:  
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a. Do you recognize anyone?  
 

b. If so, what number photograph do you recognize?  
 

c. From where do you recognize the person?  
 

2. If the witness’ answers are vague or unclear, the administrator will ask the 
witness what he or she meant by the answer. 

 
3. Confidence Statement 

 
a. Ask the witness to describe his/her certainty about any identification 

that is made. 
 

b. Ask the witness to use his/her own words and not a numerical scale.  
 

F. Documentation  
 
1. Document any changes made to any of the photographs used.  

 
2. Document where the procedure took place, who was present, the date and 

time it was administered.  
 

3. Preserve the photo array in the original form that was shown to each 
witness.  

 
4. Each witness should complete a standardized form after viewing the array 

and the actual array used should be signed and dated by each witness. 
 

5. Recording the Procedure 

 
a. The entire identification procedure should be memorialized and 

documented in the most reliable way possible. Where practicable 
and appropriate, the procedure should be memorialized using audio 
or video recording - provided that the procedure to be recorded is 
admissible in a court of law, pursuant to CPL 60.25 or 60.30.  
 

b. Where the procedure is to be recorded by the use of audio or video, 
the witness’ consent should be obtained and documented on a form 
prior to recording.  If the witness does not consent to the recording, 
the officer should not record the identification procedure and should 
request that the witness sign a form saying he/she refused to be 
recorded. 
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c. Audio or video recording may not always be possible or practicable. 
Some reasons that may prevent the identification procedure from 
being recorded include, but are not limited to: witness safety; 
recording equipment malfunctions; recording equipment is not 
available; identification procedure is conducted at a location not 
equipped with recording devices and the reasons for using that 
location are not to subvert the intent of this policy, e.g., the witness is 
out of state, in a hospital or is in a correctional facility; inadvertent 
error or oversight occurs that was not the result of intentional 
conduct of law enforcement personnel. 

 
6. Any physical or verbal reaction to the array should be memorialized in a 

standardized manner. If this is done in writing, anything said by the witness 
should be verbatim.  

 
7. The confidence statement should be documented verbatim.  

 
8. Where an identification is made, complete a CPL 710.30 Notice. Note: 

Failure to provide this notice could prevent its use in court.  
 

G. Speaking with the witness after the procedure 
 
1. The administrator, or other appropriate person, should document the 

statements, comments or gestures of the witness regarding the 
identification procedure before talking with the witness about next steps.  
 

2. Once the identification procedure is concluded and documented, the 
administrator can talk to the witness about how the case will proceed or 
what the next steps in the case may be.  

 
3. The administrator should not comment or make gestures on the 

identification itself by saying things such as: “Great job” or “We knew you 
would recognize him” or even nodding his/her head in agreement.  

 
4. The witness should be told not to discuss what was said, seen, or done 

during the identification procedure with other witnesses, nor should the 
investigator discuss any other identification procedures with the witness. 

 
H. All members who will be involved in the administration of a photo array shall 

receive training on how to properly administer photo arrays.  
 

V Live Line-ups 
 

A. Selection of fillers 
 

1. Fillers should be similar in appearance to the suspect in the line-up. 
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2. Similarities should include gender, clothing, facial hair, race, age, height, 
extraordinary physical features, or other distinctive characteristics. 

 
3. An administrator should not use a filler if the administrator is aware that the 

filler is known to the witness 
 

4. Where practicable there should be five fillers, in addition to the suspect, but 
in no case should there be less than four fillers used.  
 

5. Only one suspect should appear per line-up. 
 

6. If necessary, all members of the line-up should be seated to minimize any 
differences in height.  

 
7. If there is more than one suspect, then different fillers should be used in 

separate line-ups for each suspect. 
 

8. The suspect should be allowed to pick his position within the line-up. If a 
prior identification was made using a photo array that number should be 
avoided unless insisted upon by the suspect.  

 
9. The fillers must be instructed not to speak with each other or make 

unnecessary gestures. All members of the line-up should be instructed to 
remain still, hold the placard, and look forward unless instructed otherwise 
by the security officer.  

 
B. Inviting the witness to view the line-up 

 
1. When an investigator calls a witness to arrange for the witness to view a 

line-up, the investigator should simply ask the witness to come in for the 
identification procedure and should not say anything about the suspect. For 
example, the investigator should say to the witness: “We’d like you to come 
in to view a line-up in connection with the crime you witnessed on (date and 
location).”  
  

2. Investigators should give no opinion on their perception of the witness’ 
ability to make an identification. 

 
3. Unless the witness specifically asks the investigator if someone is in 

custody, the witness should not be informed that an arrest has been made 
and that the police have a suspect that the witness will be viewing. 

 
4. Investigators should not inform the witness about any supporting evidence 

such as confessions, other IDs, or physical evidence that may have been 
obtained.   
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5. Witnesses should be prevented from speaking to the victim or any other 
witnesses about the identification procedure when they arrive to view the 
line-up. 

 
C. Instructions to witness 

 
1. Consideration should be given to providing written instructions to the 

witness. The instructions should be communicated in various languages 
when appropriate. The instructions should be read to the witness and 
signed by the witness after being read.  
 

2. Before the procedure begins, the administrator should tell the witness what 
questions will be asked during the identification procedure.  

 
3. The investigator should tell the witness that as part of the ongoing 

investigation into a crime that occurred on (date) at (location) the witness is 
being asked to view the line-up to see if the witness recognizes anyone 
involved with that crime  

 
4. These instructions let the witness know that they should not seek 

assistance from the administrator in either making a selection or confirming 
an identification. They also address the possibility of a witness feeling any 
self-imposed or undue pressure to make an identification. The instructions 
are as follows: 

 
a. The perpetrator may or may not be present.  

 
b. Do not assume I know who the perpetrator is.  

 
c. I want you to focus on the line-up and not to ask me or anyone else 

in the room for guidance about making an identification during the 
procedure. 

 
d. Individuals presented in the line-up may not appear exactly as they 

did on the date of the incident because features, such as head and 
facial hair, are subject to change. 
 

5. Instructions to the witness about line-up members moving, speaking, or 
changing clothing:  

 
a. Consideration should be given to telling the witness that the line-up 

members can be asked to speak, move or change clothing, if 
requested.  
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b. If one line-up member is asked to speak, move, or change clothing 
then all the line-up members will be asked to do the same. 
 

6. The witness should be informed that if they make an identification at the 
conclusion of the procedure they will be asked to provide their level of 
certainty in their own words, and not by using a numerical scale. 
 

7. The witness should be advised that the investigation will continue 
regardless of whether or not they make an identification. 

 
8. Where the procedure is to be recorded by the use of audio or video, the 

witness should be informed prior to the start of the procedure, and their 
consent should be requested prior to the recording.  

 
a. The witness should sign the form indicating their consent or lack of 

consent. 
 

b. If the witness does not consent, the officer should not record the 
procedure.  
  

D. Administering the procedure 
 

1. Where practicable, taking into account resource limitations, a blind 
administrator should be used to conduct and administer a line-up, but a 
blind administrator is not required to conduct a line-up.  

 
2. After the instructions are given, the administrator – whether a blind 

administrator or the investigator in the case – should stand away from the 
witness during the line-up, in a neutral manner, while still being in a position 
to observe the witness. The key is for the administrator to stand outside the 
witness’ line of sight while the witness is viewing the line-up. This will 
reduce any inclination by the witness to look at the administrator for 
guidance.   

 
3. Where practicable, consideration should be given to avoid viewings of the 

suspect in multiple identification procedures in which the same witness is 
asked to view the same suspect. For example, where a witness makes an 
identification from a photo array and a line-up is subsequently conducted, 
consideration should be given to avoid showing subsequent witnesses both 
a photo array and a line-up with the same suspect.   

 
4. Witnesses must view the line-up separately.  

 
5. If there are multiple witnesses viewing the line-up, they should be prevented 

from speaking to each other about the identification procedure before, 
during, and after the process.  
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6. The position of the suspect should be moved each time the line-up is shown 
to a different witness, assuming the suspect and/or defense counsel agree. 

 
7. Attention should be given to the selection of a neutral location for the 

procedure so that the witness is not influenced by items in the room such as 
wanted posters or BOLO (be on the lookout) information. 

 

8. The security officer who is monitoring the suspect and fillers in the line-up 
room should remain out of view of the witness. This will eliminate the 
potential for any claims of inadvertent suggestions by the security officer 
and it also removes the potential for distracting the witness as the line-up is 
being viewed. 

 
E. Post-viewing questions 

 
1. After viewing the line-up the witness should be asked: 

 
a. Do you recognize anyone? 

 
b. If so, what is the number of the person that you recognize? 

 
c. From where do you recognize the person?  

 
2. If the witness’ answers are vague or unclear, the administrator will ask the 

witness what he or she meant by the answer.  
 

3. Confidence statement  
 

a. Ask the witness to describe his/her certainty about any identification 
that is made. 

 
b. Ask the witness to use his/her own words and not a numerical scale 

 
F. Documenting the procedure 
 

1. Recording the Procedure 

 

a. The entire identification procedure should be memorialized and 
documented in the most reliable way possible. Where practicable 
and appropriate the procedure should be memorialized using audio 
or video recording.  
 

b. Where the procedure is to be recorded by the use of audio or video, 
the witness’ consent should be obtained and documented by the use 
of a form prior to recording. If the witness does not consent to the 
recording, the officer should not record the identification procedure 
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and should have the witness sign a statement indicated they refused 
to be recorded.  
 

c. Audio or video recording may not always be possible or practicable. 
Some reasons that may prevent the identification procedure from 
being recorded include, but are not limited to: witness safety 
concerns; recording equipment malfunctions; recording equipment is 
not available; identification procedure is conducted at a location not 
equipped with recording devices and the reasons for using that 
location are not to subvert the intent of this policy, e.g., the witness is 
out of state, in a hospital or is in a correctional facility; inadvertent 
error or oversight occurs that was not the result of intentional 
conduct of law enforcement personnel. 

 
d. The line-up should be preserved by photograph. The witness should 

sign the photograph to verify that it is the line-up that he or she 
viewed. 

 

2. Any physical or verbal reaction to the line-up should be memorialized in a 
standardized manner. If this is done in writing, anything said by the witness 
should be verbatim. 

 
3. The confidence statement should be documented verbatim.  

 
4. Document where the procedure took place, who was present, the date and 

time it was administered. 
 

5. Anything the line-up members are asked to do (e.g., speak, move, or 
change clothing) must be documented. 

 
6. Document all people in the viewing room with the witness and the line-up 

room with the suspect.  
 

7. Document the officer or person who escorts the witnesses to and from the 
line-up room.  

 
8. Document requests made by the defense counsel and whether they were 

granted, and if not, why not. Reasonable requests from defense counsel 
should be honored and documented. Any defense request for a change in 
the line-up that is not, or cannot be, honored must also be documented. 

 
9. Where an identification is made, complete a CPL 710.30 Notice. Note: 

Failure to provide notice of the identification could prevent its use in court.  
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G. Defendant’s right to counsel 
 
1. There are circumstances where during a line-up a suspect may have a 

defense attorney that is present.  
 

2. Investigators should consult with their District Attorney’s Office for guidance 
regarding a defendant’s right to counsel.  
 

3. When in attendance, the defense attorney must be instructed not to speak 
in the viewing room when the witness is present. 

 
H. Speaking with the witness after the procedure 

 
1. The administrator, or other appropriate person, should document the 

statements, comments or gestures of the witness regarding the 
identification procedure before talking with the witness about next steps.  
 

2. Once the identification procedure is concluded and documented, the 
administrator can talk to the witness about how the case will proceed or 
what the next steps in the case may be.  

3. The administrator should not comment or make gestures on the 
identification itself by saying things such as: “Great job” or “We knew you 
would recognize him” or even nodding their head in agreement.  

 
4. The witness should be told not to discuss what was said, seen, or done 

during the identification procedure with other witnesses, nor should the 
investigator discuss any other identification procedures with the witness 

 
I. All members who will be involved in the administration of a live line-up shall 

receive training on how to properly administer line-ups.  

 
 



LINE-UP FORM 
 

 
 

� With your consent, the procedure will be recorded using video or audio. 
� Do you consent to recording? Video and Audio � Audio Only � No �   Initial: _____ 
� As part of our on-going investigation into a crime that occurred at (location) on 

(date) you are about to view a line-up. (Use similarly neutral language to invite 
witness to the identification procedure.) 

� You will look through a one-way mirror and see six people in the line-up.  
They will not be able to see you.   

� There will be a number associated with each person on the other side of the 
mirror.   

� Take whatever time you want to view the line-up.  
� The perpetrator may or may not be present.  
� Do not assume I know who the perpetrator is. 
� I want you to focus on the line-up and not look to me or anyone else in the 

room for guidance about making an identification during the procedure. 
� Individuals presented in the line-up may not appear exactly as they did on the 

date of the incident because features, such as head and facial hair, are 
subject to change.  

� Members of the line-up can be requested to speak, move, or change clothing.  
� If one line-up member is asked to speak, move, or change clothing then all 

the line-up members will be asked to do the same. 
� If you do make an identification I will ask you to describe your level of 

certainty about that identification using your own words. 
� After you have had an opportunity to view the line-up I will ask you the 

following questions:  
1. Do you recognize anyone? 
2. If you do, what is the number of the person you recognize? 
3. From where do you recognize the person? 
4. ONLY IF AN ID IS MADE: In your own words describe your 

certainty about the choice that you have made. Avoid using 
numbers.  

� I may ask follow up questions. 
� The investigation will continue regardless of whether or not you make an 

identification.  
� DO NOT discuss with other witnesses what you see, say or do during 

this procedure. 
 

READ THE FOLLOWING TO THE WITNESS PRIOR TO SHOWING THE LINE-UP 

WITNESS INSTRUCTIONS 

WITNESS MUST SIGN 
 
The above instructions have been read to me. ____________________________ Date:_____________ 



 
THIS PAGE OF THE FORM MUST NOT BE SHOWN TO THE WITNESS 

 

 

Complaint or Case Report #:_____________ Crime Date & Location: ___________________ 

Line-up Date: _________Time: __________ Location:  _____________________________  

Crime Committed:  _____________Witness’ Name:  _______________________________  

Was Witness Transported? Yes  No   

Transporting Officer:  ________________________________________________________  

Rank: __________ Command: __________ ID #: __________ 

Line-up Administrator:  _______________________________________________________  

Rank: __________ Command: __________ ID #: __________ 

Investigating Officer:  ________________________________________________________  

Rank: __________ Command: __________ ID #: __________ 

Security Officer:  ____________________________________________________________  

Rank: __________ Command: __________ ID #: __________ 

Asst. District Attorney Present? Yes    No   

Name of ADA: __________________________________ Phone #:  __________________  

Interpreter Present? Yes    No       Name:  _____________________________________  

Was the procedure video recorded?  Video Only   Audio & Video   Audio Only   No     

Line-up photograph taken? Yes   No      Witness initialed? Yes   No   

Position Name Number Held Age Height Weight 

1         

2         

3         

4         

5         

6         

 

Suspect’s name:______________________ D.O.B. __________________ Position: ______  

Comments:  _______________________________________________________________  

 _________________________________________________________________________  

 

Signature of Administrator: __________________________________ Date:  ____________  

LINE-UP CASE INFORMATION SHEET 



LINE-UP FORM 

 

 

Witness:___________________________ Administrator:  ____________________________ 

Instructions to the administrator conducting the line-up: 

 Remain neutral.  Do not comment on the identification before, during or after the 
identification procedure. 

 After instructing the witness, stand away and out of the witness’ line of sight, while still 
being able to observe and hear the witness.  

 Where practicable and appropriate, video record the entire procedure.  

 If video or audio recording obtain consent from the witness. 

 A photo should be taken of the line-up and the witness should sign the photo to attest 
that it represents the line-up that they viewed. 

 Introduce by name all individuals present in the viewing room to the witness. 

 Tell the witness when the identification procedure will begin, (e.g. “You will now look 
through the one way mirror.”) 

 If there is a need to have a line-up member speak, move, change clothing, or some 
other activity, then all the line-up members must do the same activity.   

 Complete the entire CASE INFORMATION SHEET that accompanies this form.  

 

 Did you recognize anyone in the line-up?  _______________________________________ 

 If the answer to the preceding question is negative, STOP and go to the signature 

line. 

 If the answer is positive, proceed to the next question: 

 If so, what is the number of the person that you recognize?  _________________________ 

 From where do you recognize that person?  _____________________________________ 

Record the words and gestures of the witness:  _____________________________________ 

___________________________________________________________________________ 

 

In your own words describe your certainty about the choice that you have made. Avoid using 

numbers. ___________________________________________________________________ 

___________________________________________________________________________ 

 

Date: ____________ Time: ____________ Witness Signature:  ________________________ 

RUNNING THE LINE-UP AND RESULTS 

AFTER THE WITNESS HAS VIEWED THE LINE-UP, ASK THE FOLLOWING QUESTIONS 

CONFIDENCE STATEMENT 



LINE-UP FORM 

 

 

Suspect’s Attorney Present?  Yes    No   
 
Defense Attorney: _________________________ Telephone:  ________________________ 
 
The Defense Attorney was instructed not to speak while in the viewing room with the witness.   

 

Yes    No   
 

If Defense Attorney makes requests about the line-up, record the request and whether the 
request was agreed to or refused: 

 
1. Request:  ______________________________________________________________  

 

Agreed    Refused   
 
Reason for refusal?  _____________________________________________________ 
 
______________________________________________________________________ 
 

2. Request:  ______________________________________________________________  
 

Agreed    Refused   
 
Reason for refusal?  _____________________________________________________ 
 
______________________________________________________________________ 
 

3. Request:  ______________________________________________________________  
 

Agreed    Refused   
 
Reason for refusal?  _____________________________________________________ 
 

______________________________________________________________________ 
 

 
   

 

 

DEFENSE COUNSEL SHEET 



PHOTO ARRAY FORM 

 
 

� With your consent, the procedure will be recorded using video or audio. 
� Do you consent to recording? Video and Audio � Audio Only � No �   Initial: _____ 
� As part of the ongoing investigation into a crime that occurred on (date) at 

(location) you will view a photo array. (Use similarly neutral language to invite 
witness to the identification procedure.) 

� It consists of six photographs of individuals. Each photograph has a number 
underneath the photograph.  

� Take whatever time you want to view the photo array.   
� The perpetrator may or may not be pictured.   
� Do not assume that I know who the perpetrator is.  
� I want you to focus on the photo array and not look to me or anyone else in 

the room for guidance about making an identification during the procedure.   
� Individuals presented in the photo array may not appear exactly as they did 

on the date of the incident because features, such as head and facial hair, are 
subject to change.   

� Photographs may not always depict the true complexion of a person; it may 
be lighter or darker than shown in the photo.   

� Pay no attention to any markings that may appear on the photos, or any other 
difference in the type or style of the photographs. 

� If you do make an identification I will ask you to describe your level of 
certainty about that identification using your own words. 

� After you have had an opportunity to view the photo array I will ask you the 
following questions:  

1. Do you recognize anyone? 
2. If you do, what is the number of the person you recognize? 
3. From where do you recognize the person? 
4. ONLY IF AN ID IS MADE: In your own words describe your 

certainty about the choice that you have made. Avoid using 
numbers.  

� I may ask follow up questions. 
� The investigation will continue regardless of whether or not you make an 

identification.  
� DO NOT discuss with other witnesses what you see, say or do during 

this procedure. 
 

READ THE FOLLOWING TO THE WITNESS PRIOR TO SHOWING THE PHOTO ARRAY 

WITNESS INSTRUCTIONS 

WITNESS MUST SIGN 
 
The above instructions have been read to me. ____________________________ Date:_____________ 



 
THIS PAGE OF THE FORM MUST NOT BE SHOWN TO THE WITNESS 

 

 

Complaint or Case Report #:_____________ Crime Date & Location: __________________   

Photo Array Date: _________Time: __________ Location: __________________________  

Crime Committed:  _____________Witness’ Name:  _______________________________  

Was Witness Transported? Yes   No    

Transporting Officer:  ________________________________________________________  

Rank: __________ Command: __________ ID #: __________ 

Photo Array Administrator:  ___________________________________________________  

Rank: __________ Command: __________ ID #: __________ 

Investigating Officer:  ________________________________________________________  

Rank: __________ Command: __________ ID #: __________ 

Interpreter Present? Yes   No    Name:  ________________________________________  

Was the procedure video recorded?  Video Only   Audio & Video   Audio Only   No    

 

 

Position Name NYSID (where applicable) Date of Photo 

1       

2       

3       

4       

5       

6       

 

Suspect’s name:________________________ D.O.B. _________________ Position: _____  

Was any photo altered? Yes   No   

If yes, which?  ______________________________________________________________  

Describe the alteration:  ______________________________________________________  

Comments:  ________________________________________________________________  

 

 

Signature of Administrator: __________________________________ Date:  ____________  

 

PHOTO ARRAY CASE INFORMATION SHEET 

The original photo array MUST be preserved. 

Attach a copy of the photo array to this form and provide the information below, if available. 



PHOTO ARRAY FORM 
 
 

Witness:___________________________ Administrator:  ____________________________  

Instructions to the administrator showing the photo array: 

• Remain neutral. Do not comment on the identification before, during or after the 
identification procedure. 

• Provide the photo array in an envelope or folder when handing it to the witness. 
• Stand out of the witness’ line of sight, where practical, but still observe the witness as the 

witness views the photo array.  
• Where practicable and appropriate, video record the entire procedure.  
• If video or audio recording obtain consent from the witness.  
• Complete the entire CASE INFORMATION SHEET that accompanies this form. 

 
 
� Did you recognize anyone in the photo array?  ___________________________________  

• If the answer to the preceding question is negative, STOP and go to the signature 
line. 

• If the answer is positive, proceed to the next question: 

� If so, what is the number of the person that you recognize?  ________________________  

� From where do you recognize that person?  _____________________________________  

Record the words and gestures of the witness:  ____________________________________  

 __________________________________________________________________________ 

 __________________________________________________________________________ 

 __________________________________________________________________________  

 

 
In your own words describe your certainty about the choice that you have made. Avoid using  

numbers. ___________________________________________________________________ 

 __________________________________________________________________________  

 __________________________________________________________________________  

 

 
Date: ____________ Time: ____________ Witness Signature:  ________________________  

SHOWING THE PHOTO ARRAY 

AFTER THE WITNESS HAS VIEWED THE ARRAY, ASK THE FOLLOWING QUESTIONS 

CONFIDENCE STATEMENT 
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In a unique collaboration, law enforcement agencies at all levels of government across New 
York State have agreed upon new statewide guidelines for identification procedures. The 
voluntary adoption of the New York State Identification Procedure Guidelines for the showing of 
photo arrays and lineups to witnesses of crimes was announced on May 19, 2010, by New York 
State's District Attorneys and all of the state's police agencies. These guidelines will result in 
reliable and fair identifications that will enhance law enforcement's ability to solve crime and 
protect the rights of the accused.  

The guidelines are the first major project of the District Attorneys Association's Best Practices 
Committee. The committee was formed to bring together innovative ideas from disparate parts of 
the state for the first time. It had its initial meeting in September 2009.1 The Best Practices 
Committee is made up of district attorneys and experienced assistant district attorneys from 25 
counties, including rural, metropolitan and suburban offices.2 As an example of the difference 
between the counties on the committee, compare Franklin County with a population of 50,000 
residents in 1,700 square miles, to Brooklyn with 2.5 million residents in 97 square miles.  

The goal of the Best Practices Committee is to develop best practices for law enforcement, to 
review innovative initiatives, and to analyze the causes of wrongful convictions and the various 
recommendations surrounding that issue. The committee has set an ambitious agenda which will 
include an examination of topics including video recording interrogations, community initiatives, 
forensic evidence, Brady issues and discovery. It is anticipated that in each area, discussions will 
lead to concrete suggestions for improvement.  



The identification procedure guidelines evolved as the Best Practices Committee reviewed the 
identification procedures currently in place in the over 550 police departments around the state. 
These departments range in size from the New York City Police Department with 35,000 officers 
to the Malone Police Department with 10 full-time officers. Practices and resources vary widely 
across the state. For example, New York City and its closest suburbs use a so-called live lineup, 
in which the suspect is viewed with four or five similar looking fillers. For the rest of the state, 
this practice is rarely used. Instead, a photograph of the suspect is put together with five other 
photographs into a photo array and then shown to the witness.  

The committee's review revealed that there was no uniformity in the procedures used, some 
protocols were not in writing, and training was sporadic. Given the disparity in practice and the 
fact that identification issues have played a role in some wrongful convictions in New York 
State,3 it became clear that identification was a topic worthy of revisiting. 

The committee worked to create identification procedures with multiple objectives in mind: 
accurate identifications of guilty persons, respect for the rights of the accused, protection of 
witnesses and consideration for the practical realities imposed by location and funding. The 
guidelines had to be equally relevant and useful in New York City as in Lake Placid, Rochester 
or Glens Falls.  

Many good ideas were found by looking at identification procedures in other states.4 Studies on 
eyewitness identification were also part of the analysis. Research has demonstrated that 
eyewitness identification can be fragile, so that any procedure to elicit a witness' identification 
must be fair, reliable and free of influence—intentional or unintentional. Social scientists in the 
field, whose work has been peer-reviewed and published, were consulted.5 Eyewitness 
identification is an evolving field of study; nevertheless, the social scientists provided valuable 
insights and suggestions based on the research to date.  

One significant observation we heard from the social scientists, as well as from practitioners 
around the country, is that voluntary, self-generated protocols, such as the new statewide 
guidelines, are far more likely to be successfully and uniformly implemented than procedures 
that are imposed by legislation or executive fiat. Clearly, when law enforcement initiates the 
reform and is committed to it, the outcome is likely tobe positive.  

A significant benefit to voluntary guidelines is that the procedures can easily evolve and 
improve. This is particularly important since there is still much to be learned about eyewitness 
identification. Inevitably, there will be new ideas about how best to elicit an accurate 
identification from a witness. Legislated or mandated procedures do not allow for 
experimentation, improvement or comparative study. In contrast, the new statewide guidelines 
are already in their second version based on practical input received after they were first 
released.  

With the help of Kate Hogan, District Attorney of Warren County and the 2009 president of the 
District Attorneys Association, the draft was circulated among the various police agencies in the 
state. From upstate, the New York State Police, the New York State Sheriffs' Association, and 
the New York State Association of Chiefs of Police actively participated in providing 



suggestions, comments and practical advice. At the same time the NYPD reviewed the 
procedures and gave constructive suggestions for improving the protocols. As the guidelines 
progressed, they were presented for input and approval to the Municipal Police Training 
Counsel, a statewide body that sets standards for police training.  

One of the goals of the New York State Guidelines is to protect a witness' memory of the 
perpetrator from inappropriate influences. Even the best procedures cannot prevent illegal 
conduct, such as false accusations by a witness, or intentional misconduct by a rogue police 
officer. However, neutral and fair protocols can minimize any unintentional influence or cuing of 
a witness.  

It is worth noting that from years of experience in dealing with eyewitnesses, Best Practice 
Committee members have seen that witnesses are motivated by wanting to identify the criminal, 
not a desire to please the police. Indeed, often witnesses are reluctant to cooperate with police, 
either from fear or apathy. Nevertheless, no matter what type of witness is called to an 
identification procedure, it is important to create fair and neutral procedures that are practical, 
capable of being implemented and that properly capture and preserve the witness' memory of the 
perpetrator.  

Summary of the Guidelines 

The statewide identification procedure guidelines enhance current lawful practices. They lead an 
officer from the point where the witness is called by law enforcement to participate in the 
identification procedure to the completion of the process. As a fundamental principle, the officer 
must remain neutral in his or her dealings with a witness. The witness is instructed on the 
procedure before it begins and signs a form acknowledging the receipt of the instructions. When 
the procedure is over, the witness is admonished not to discuss with any other witness what he or 
she observed or said during the identification procedure.  

The guidelines spell out how to compose a fair photo array or lineup so that the suspect does not 
stand out in some way that could encourage an incorrect identification. Documentation of the 
procedure is stressed. The photo array must be preserved, and the lineup must be photographed. 
Standardized forms require the officer to list the names of the officers involved, the instructions 
given to the witness, and the responses of the witness. 

The procedures can be conducted "double blind" or "blinded." A double blind procedure is one 
where the officer administering the identification procedure does not know the identity of the 
suspect. Such an officer cannot provide any inadvertent cues to the witness. Unfortunately, 
double blind procedures are resource-intensive and can be difficult to achieve in departments or 
units where all the officers often know the identity of the suspect. Nevertheless, it is expected 
that pilot projects will emerge around the state to identify how double blind procedures can be 
practically accomplished.  

With the understanding that double blind procedures are not always possible, the guidelines have 
developed "blinded" procedures that allow the case detective to conduct the procedure in a 
manner that avoids inadvertent cues. Similar to mechanisms used by social scientists,6 this is 



done in three ways. First the witness is given a series of admonitions, including: "The perpetrator 
may or may not be present," "Do not assume that I know who the perpetrator is," and "Do not 
look to me or anyone else in the room for guidance."  

Second, the officer must stand to the side of the witness during the procedure to avoid any 
inadvertent cues. When a photo array is used, the officer must also hand the array to the witness 
in a folder to prevent any unintentional influence. Third, the guidelines require that the officer 
not reinforce the identification before, during or after the procedure is concluded.  

To preserve the identification, the guidelines require the officer to memorialize the words and 
gestures of the witness at the time of the identification. The officer is required to record the 
witness' full responses to three questions: "Do you recognize someone?" "What is the number of 
the person that you recognize?" "From where do you recognize the person?" It is no longer 
sufficient for the officer to simply say, for example, "Positive hit."  

If the witness provides an answer that is vague or unclear, such as, "I think it is number 3" or "It 
looks like number 3" then the officer must follow up by asking, "What do you mean by that?"7 
This open-ended, non-leading question is designed to elicit an answer from the witness, 
uninfluenced by the nature of the question asked. The officer may not confirm the identification, 
if there is one, and may only discuss next steps in the process after the identification procedure is 
documented. 

Training and Monitoring 

Daylong training on these guidelines is underway throughout New York State. By the end of 
December, officers will be trained in Rockland, Nassau, Rochester, Albany, Watertown, Buffalo, 
Binghamton and Syracuse. The training is conducted collaboratively by the Division of Criminal 
Justice Services and the Best Practices Committee. In New York City, the NYPD is also training 
its officers and implementing the guidelines.8  

In many instances this is the first intensive training on identification procedures that some 
officers have had since the academy. The training includes discussion of the impact of inaccurate 
identifications on wrongful convictions as well as the importance of avoiding inadvertent 
influences. The guidelines have triggered a productive, statewide conversation in law 
enforcement about the importance of fair and neutral procedures.  

The Best Practices Committee will monitor implementation of the procedures and will continue 
to gather suggestions for new methods of conducting identification procedures gleaned from 
experience and further research. 

Kristine Hamann is executive assistant district attorney in the Office of the Special Narcotics 
Prosecutor for the City of New York and chair of the District Attorneys Association's Best 
Practices Committee. Patricia Bailey, Bureau Chief of the Special Litigation Unit, New York 
County District Attorney's Office, and Lois Raff, counsel, Queens District Attorney's Office, 
assisted in the preparation of this article.  



Endnotes: 

1. The Best Practices Committee is a sub-committee of the Fair and Ethical Administration of 
Justice Committee, which is chaired by District Attorney William Fitzpatrick of Onondaga 
County. This committee has two other subcommittees: the Ethics Committee and the Mutual 
Assistance Committee.  

2. The represented counties are: Albany, Allegany, Bronx, Brooklyn, Broome, Erie (Buffalo), 
Franklin, Jefferson, Livingston, Monroe (Rochester), Nassau, New York, Oneida, Onondaga 
(Syracuse), Ontario, Putnam, Queens, Rockland, Saratoga, Schenectady, Sullivan, Staten Island, 
Suffolk, Warren, Westchester and the Office of Special Narcotics. 

3. See Report of the New York State Bar Association's Task Force on Wrongful Convictions 
(2009). 

4. Procedures from Wisconsin, Illinois, Minnesota, Washington D.C., and Massachusetts, among 
others, were studied.  

5. Roy Malpass, Ph.D., Professor, Department of Psychology, University of Texas at El Paso, 
Brian Cutler, Ph.D., Professor of Criminology, Justice and Policy Studies at the University of 
Ontario Institute of Technology, Heather D. Flowe, Ph.D., Lecturer of Forensic Psychology, 
University of Leicester, England; Steven Clark. Ph.D., Professor, Department of Psychology, 
University of California, Riverside, California. 

6. See "Seventy-Two Tests of the Sequential Lineup Superiority Effect: A Meta-Analysis and 
Policy Discussion," Nancy K. Steblay, Augsburg College; Jennifer E. Dysart, John Jay College 
of Criminal Justice; Gary L. Wells, Iowa State University, Article in press: Psychology, Public 
Policy, and Law (2010), p. 26. 

7. This procedure used by law enforcement in Washington D.C. 

8. As of October 2010, the state identification procedure guidelines have been implemented in 
eight New York City precincts. 
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NEW YORK STATE LAW ENFORCEMENT AGENCIES ADOPT  
BEST PRACTICE GUIDELINES FOR IDENTIFICATION PROCEDURES 

 
In a unique collaboration, law enforcement agencies at all levels of government across New York 

State have agreed upon new statewide guidelines for identification procedures that will enhance law 
enforcement’s ability to solve crime and protect the rights of the accused.  The adopted guidelines build on 
current lawful procedures and will result in more reliable and fair identifications, while minimizing the 
potential for misidentification.  The safety of victims and witnesses was also a significant consideration in 
developing the protocols. 

This is the first time in the nation that law enforcement agencies have proactively worked statewide 
to establish best practices for photo array and lineup procedures that determine whether an individual is 
implicated in a crime.  The procedures were developed by the Best Practices Committee of the New York 
State District Attorneys Association with extensive consultation and input from the New York City Police 
Department, the New York State Police, the New York State Association of Chiefs of Police, the New York 
State Sheriffs’ Association, the state Division of Criminal Justice Services and the state Municipal Police 
Training Council.  Representatives from each of those organizations and agencies announced the 
groundbreaking collaboration at a press conference today in Manhattan. 

Individuals contributing to these procedures have years of experience in solving crimes and working 
with victims. Academic studies and social scientists were also consulted and provided valuable insights and 
suggestions.  No new costs are associated with these procedures.   

The guidelines take into account the diversity of police departments around the state, and can be 
implemented easily by small departments with fewer than 10 officers and large departments with thousands 
of officers.  Eight New York City police precincts have implemented the procedures already, with the 
remaining precincts, and other municipalities in the state, to follow. The goal is to continue to review and 
improve the procedures as practical experience is gained and as knowledge in this area develops.  
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The Division of Criminal Justice Services, in cooperation with the Municipal Police Training 
Council, is developing a statewide training program on the guidelines for law enforcement.  In addition, the 
New York Prosecutors Training Institute will be conducting training programs for District Attorneys’ 
Offices and police.  Webinars and podcasts are planned to provide easy access to the training for law 
enforcement officers who are unable to attend training sessions in person.  

Highlights of the new guidelines include:   

• How to create a fair photo array and live lineup. 
• How to invite a witness to an identification procedure. 
• How to instruct a witness before the identification procedure in a neutral and unbiased way. 
• How to display a photo array or live lineup in a fair and neutral manner. 
• How to conduct a “blinded” identification procedure, or, if possible, a “double blind” 

identification procedure. 
• How to document the results of the identification procedure. 
• What to do after the identification procedure is concluded. 
• The creation of new forms that guide an officer through the new protocols. 
• Training on how to conduct a fair, reliable and neutral identification procedure.  

 
Warren County District Attorney Kate Hogan, President of the New York State District Attorneys 
Association:  “New York State’s law enforcement community has demonstrated once again that it is 
innovative, collaborative and effective in addressing criminal justice issues.  These identification protocols 
are a product of law enforcement agencies in our state working together to reduce crime while at the same 
time developing new ideas that protect both public safety and the rights of the accused.  Today marks what 
we expect will be the beginning of our continued partnership to create fair, reliable and practical 
improvements to our criminal justice system.” 

 Police Commissioner Raymond W. Kelly, New York City Police Department:  “These are major 
steps forward in synchronizing our efforts and furthering our common interest in an unimpeachable 
criminal justice system. Reducing the chances of misidentification and increasing the certainty of a fair trial 
must be among our highest priorities.”  

Acting Commissioner Sean M. Byrne, Division of Criminal Justice Services:  “These groundbreaking 
guidelines on the proper management of police lineups and photo arrays will promote the goals of accurate 
criminal identification while ensuring the process is not tainted by improper procedures or mistaken witness 
identification.  Working in partnership with the state’s Municipal Police Training Council, DCJS will provide 
training to police officers, investigators and law enforcement executives on these procedures.  We want to 
ensure that officers of all ranks have the skills necessary to do their jobs effectively, while at the same time, 
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protect the rights of the accused and safeguard the victim’s role in the process of advancing the ends of 
justice.”  

Acting Superintendent John P. Melville, New York State Police:  “The State Police is privileged to 
have contributed to the enhanced guidelines for identification procedures that will be implemented by law 
enforcement agencies around the state. These best practices for identifying accused criminals will increase 
the overall reliability of witness identifications and increase the safety of both crime victims and witnesses.” 

Orange County Sheriff Carl DuBois, President of the New York State Sheriffs’ Association: “The 
Sheriffs of New York are pleased to have joined with their partners in law enforcement across this state to 
develop best practices for lineups and for photo arrays.  These procedures guarantee that the rights of all 
our citizens are protected.  They are critical tools for solving crime and protecting the public, while also 
respecting the rights of the accused.  Victims and witnesses will also benefit from these procedures that are 
considerate of their safety and will encourage them to come forward to cooperate with law enforcement.” 

Chief William Kilfoil, Port Washington Police District (Nassau County), President of the New York 
State Association of Chiefs of Police: “New York State’s Police Chiefs fully support the standardized 
guidelines that were created with input from law enforcement from around the state.  These fair and reliable 
guidelines will benefit all the parties in the criminal justice system, from the accused to the victims.  
Standardized training procedures based on the guidelines will ensure that the police properly conduct the 
identification procedures that are needed to solve crime and protect the public.  I am certain that future 
collaborations by New York State’s law enforcement will be equally effective.” 

Thomas Belfiore, Chair of the Municipal Police Training Council:  “The Municipal Police Training 
Council endorses these new procedures that will further law enforcement’s commitment to just outcomes 
for victims and those suspected of criminality.  Statewide training programs will deliver these best practices 
to police officers throughout the state so that they can be practically applied as officers serve their 
communities daily.” 

Roy Malpass, Ph.D., Professor, Department of Psychology, University of Texas at El Paso, 
Eyewitness Identification Lab:  “The most important aspect of New York’s newly developed 
standardized procedures is that the criminal justice system itself has created thoughtful, in-depth procedures.  
Not only have specific procedures been developed, but a process through which continuing improvement 
can be achieved has also been adopted.  These protocols take into account the concern for reducing false 
identifications, while being based on the practicalities associated with the collection of eyewitness evidence, 
as well as the science which examines eyewitness identification procedures.”   

Heather D. Flowe, Ph.D., Lecturer of Forensic Psychology, University of Leicester, England:  “New 
York State’s law enforcement community has produced cutting-edge guidelines for conducting criminal 
identification procedures.  The guidelines are commendable because they demonstrate New York law 
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enforcement’s commitment to using research evidence to inform eyewitness identification procedures.  
These identification guidelines are sure to be emulated by all forward-looking law enforcement agencies.”  

Brian Cutler, Ph.D., Professor of Criminology, Justice and Policy Studies at the University of 
Ontario Institute of Technology:  “The newly established guidelines represent an important and 
impressive accomplishment.  The need to establish guidelines for identification tests is based on the growing 
recognition that eyewitness memory, like other forms of evidence, is susceptible to influences both within 
and outside the control of the criminal justice system.  The standardization of identification procedures 
should reduce the risk that innocent suspects are falsely identified as crime perpetrators.”  

Representatives from law enforcement agencies from the following counties also attended today’s 
press conference: 

Albany  
Allegany  
Broome  
Bronx  
Clinton 
Dutchess 
Franklin 
Kings 
Livingston 
Monroe 
Nassau 
New York 
Oneida 
Onondaga 

Orange 
Putnam 
Queens 
Rensselaer 
Rockland  
Saratoga 
Schenectady 
Staten Island 
Steuben 
Suffolk 
Ulster 
Warren 
Westchester 
 

 
Also in attendance:  John Grebert, executive director of the New York State Association of Chiefs of 
Police; Peter Kehoe, executive director of the New York State Sheriffs’ Association; and the Special 
Narcotics Prosecutor for the City of New York Bridget G. Brennan. 
 
      -30- 
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Contact: Franklin County District Attorney Derek P. Champagne 
President, New York State District Attorneys Association 
 518-569-9586 (cell) or 518-481-1544 (work)  
 
For immediate release: Tuesday, Dec. 14, 2010 
 

New York State Law Enforcement Agencies Endorse Video Recording  
of Interrogations, Statewide Guidelines to Ensure Integrity of the Practice 

*** 
State announces availability of grant funding to expand the initiative   

 
 ALBANY – New York State’s law enforcement agencies, at all levels of state and local 

government, joined together today to endorse the practice of video recording interrogations of suspects 

who are in custody in their entirety. 

 

 At a press conference in the well of the Legislative Office Building, leaders of the New York 

State District Attorneys Association, the New York State Sheriffs’ Association, the New York State 

Association of Chiefs of Police, the New York City Police Department and the New York State Police 

announced their support for video recording of interrogations and the adoption of statewide protocols to 

ensure the integrity of the practice. 

 

 Law enforcement in more than 40 counties in the state have already voluntarily developed 

programs for video recording the entire questioning of suspects who have been arrested for various 

designated felonies. These recordings capture critical evidence needed in the investigation and 

prosecution of criminal cases and preserve information used to resolve a person’s claim of innocence.   

 

The New York State Division of Criminal Justice Services (DCJS) and the New York State Bar 

Association have already provided more than $1.6 million in funding to support these projects, and DCJS 

today announced the availability of $400,000 in federal Byrne Justice Assistance Grant funding to expand 

video recording to counties that currently do not have the capability.  
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Franklin County District Attorney Derek P. Champagne, president of the New York State 

District Attorneys Association, said:  “The more than 40 counties that have voluntarily adopted the video 

recording of interrogations demonstrate law enforcement’s commitment to a program that will benefit 

public safety and safeguard the rights of the accused. We are grateful for the funding already received 

from DCJS and the New York State Bar Association. The additional funding pledged by DCJS today will 

be critical in helping us to move forward in recording statements around the state.” 

   

This is the second time that law enforcement executives have come together to support statewide 

protocols for critical investigatory processes. In May, leadership of the District Attorneys, Chiefs and 

Sheriffs’ associations, the N.Y.P.D. and State Police announced their endorsement of best practices for 

identification procedures, which are used to determine whether an individual is implicated in a crime.  

These procedures are now being implemented throughout the state. 

 

District Attorney Champagne added: “The adoption of statewide protocols and best practices to 

govern video recording – as well as our collective support for identification procedures announced earlier 

this year – confirms law enforcement’s commitment to creating fair, reliable and practical improvements 

to our criminal justice system. Going forward, that commitment will only continue and grow stronger as 

we seek other ways to ensure the integrity of the system.” 

 

 The New York State Guidelines for Recording Custodial Interrogations of Suspects (attached) 

were spearheaded by the Best Practices Committee of the District Attorneys Association. Using existing 

protocols from counties that have already embraced the practice, the committee created guidelines that 

are relevant to all regions of the state. In addition, extensive practical input, born from years of real-life 

experience, was received from the N.Y.P.D., the State Police and the Sheriffs’ and Chiefs’ associations.  
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 While the guidelines outline when and how to record an interrogation, they also recognize the 

dynamics of police work and suspect encounters that may not lend themselves to the availability of 

recording equipment.  

 

Law enforcement leaders praised the additional funding being provided by DCJS exclusively for 

equipment purchase and installation, but urged legislators for greater financial support, which will be 

essential to maintain and expand current programs while allowing those counties and agencies without 

the capability to institute the practice.  

 

Successful implementation of video recording involves more than the purchase and installation 

of equipment. While shared facilities and group purchasing rates are being explored to reduce costs, 

significant additional costs remain, including the construction or renovation of interview rooms, 

particularly if an agency wishes to sound-proof the space; the purchase and maintenance of equipment so 

recordings can be played for grand juries, court hearings and trials; and the maintenance, storage and 

transcription and redaction of recordings.  

 

Significant expenditures also are involved when a suspect does not speak English, since an 

interpreter is needed to ask questions and a translator is required to create an English transcript that can 

be used as evidence. For example, in Queens County, where up to 137 languages are spoken, the number 

of cases where translation services will be needed may be extensive.   

 

 Though united in their embrace of recording interrogations, counties have adopted a variety of 

recording models and practices to best meet the needs of their jurisdictions and to stay within the 

limitations of their funding. Some programs have been in existence for many years, such as in Broome 

County, while others are just beginning.  
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 In addition to Broome, the following counties outside of New York City have a video recording 

program: Albany, Cayuga, Chenango, Chautauqua, Clinton, Columbia, Dutchess, Erie, Franklin, Fulton, 

Genesee, Greene, Herkimer, Jefferson, Madison, Monroe, Nassau, Niagara, Oneida, Onondaga, Ontario, 

Orange, Otsego, Rensselaer, Schenectady, Suffolk, Sullivan, Tioga, Tompkins, Ulster, Washington, 

Westchester and Wyoming.   

 

 Six additional counties outside of the city – Chemung, Cortland, Livingston, Rockland, Saratoga 

and Warren – are developing video recording programs.  In New York City, the District Attorneys’ 

offices in the Bronx, Kings, Queens, Manhattan and Richmond have set up programs under which 

interviews of suspects conducted by assistant district attorneys or detective investigators are videotaped 

in their entirety. The N.Y.P.D. will be starting two pilot programs, one in Brooklyn and one in the 

Bronx, where detectives will video record the interrogations of arrested suspects in felony assault cases. 

 

 District attorneys and their law enforcement partners from the state’s remaining 17 counties – 

Allegany, Cattaraugus, Delaware, Essex, Hamilton, Lewis, Montgomery, Orleans, Oswego, Putnam, 

Schoharie, Schuyler, Seneca, Steuben, St. Lawrence, Wayne and Yates – have committed to the program 

if they can secure funding for it.   

 

 The following statements were given in support of today’s announcement: 

 

Raymond W. Kelly, Commissioner of the New York City Police Department: “As technology 

improved and better equipment became available, it made sense for the department to test video 

recording of custodial interrogations. Anything that supports the integrity of a criminal confession and 

ensures justice is served should be thoroughly evaluated, which is what we intend through this pilot 

program.”   
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Sean M. Byrne, Acting Commissioner of the New York State Division of Criminal Justice 

Services: “Despite the state’s difficult fiscal times, Governor Paterson’s administration has made a 

commitment to funding effective, proven programs that reduce crime and enhance the integrity of the 

criminal justice system. This initiative certainly meets both those aims, and I am pleased to announce the 

availability of dedicated funds to expand the program. While these funds are a fraction of what is 

necessary to allow all agencies in the state to fully participate in this program, it is my hope that they will 

help keep the momentum going so that law enforcement can make statewide video recording a reality.” 

 

John P. Melville, Acting Superintendent of the New York State Police: “We believe that the 

videotaping of interrogations, where possible and practical, is an effective law enforcement tool. These 

guidelines will enhance this investigative tool and assist in the fair prosecution of criminal cases.” 

 

Orange County Sheriff Carl DuBois, President of the New York State Sheriffs’ Association: “The 

Sheriffs of New York are pleased to have joined with our partners in law enforcement across this state to 

develop best practices for video recording of custodial interrogations. We believe these guidelines 

provide a solid framework that will allow sheriffs from rural, suburban and urban counties to develop 

protocols that meet their agencies’ needs, safeguard the rights of the accused and preserve key evidence 

for investigation and prosecution. Within our changing society and demographics, the New York State 

Sheriffs, along with all of Law Enforcement in New York State, have readily adapted to the constant 

challenges of change, in that we invite practices or processes that further improve our ability to prepare 

cases for seamless prosecution that will withstand constitutional scrutiny.” 

 

Dryden (Tompkins County) Police Chief Margaret E. Ryan, President of the New York State 

Association of Chiefs of Police: “Electronic recordings of custodial interrogations enhance the 

investigative process and assist in the investigation and prosecution of criminal cases. As additional 

funding and resources become available to assist those agencies who are not already utilizing electronic 

recordings, the ability to conduct electronic recorded interrogations will expand throughout the state.” 
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New York State Bar Association President-Elect Vincent Doyle: “The New York State Bar 

Association has, for more than five years, urged that custodial interrogations be recorded. It has 

collaborated with several District Attorneys in granting them funds for a pilot project. We are pleased 

that well over half of the state’s District Attorneys and many others in the law enforcement community 

now believe that this practice promotes justice in the prosecution of criminal cases.” 

 

Representatives from law enforcement agencies in the following counties also attended today’s 

press conference: Albany, Clinton, Columbia, Franklin, Kings, Livingston, New York, Oneida, 

Onondaga, Orange, Putnam, Queens, Rensselaer, Richmond, Rockland, Saratoga, Schenectady, Warren 

and Washington.

 

Also in attendance:  John Grebert, Executive Director of the New York State Association of Chiefs of 

Police and Peter Kehoe, Executive Director of the New York State Sheriffs’ Association.   

    

      -30- 
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Recording of Custodial Interrogations  

Model Policy 

The Recording of Custodial Interrogations Model Policy was developed to provide law 

enforcement agencies with guidance to assist them in developing their own policy and training 

The use of this policy is not mandatory. 

The Municipal Police Training Council (MPTC) approved the model policy in December 2013. 
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I Purpose 

The purpose of this policy is to establish broad guidelines for the electronic recording of 

suspects’ statements in custodial interrogations and the associated use, management, 

storage and retrieval of such recordings. The policy is intended to allow for the 

individual needs of police departments in New York State. Police and district attorneys 

are encouraged to modify these protocols to conform to their specific needs, while being 

mindful of the intent of the procedures. While this policy endorses the practice of 

recording custodial interrogations, it also recognizes the dynamics of police work, field 

operations and suspect encounters. This policy is mindful of the benefits of recordings 

balanced with the overwhelming public policy demands upon the police in solving 

crimes. This policy provides latitude for officers in conducting interrogations at times 

that may not lend themselves to the availability of recording equipment. 

I I  Po l i cy  

It is expected that electronically recording custodial suspect interrogations will enhance 

the investigative process and assist in the investigation and prosecution of criminal cases. 

Critical evidence can be captured through the recording of interrogations. The recording 

will also preserve information needed regarding a person’s right to counsel and the right 

against self-incrimination and it can be used to resolve a person’s claim of innocence. 

Similarly, the electronic recording of custodial interrogations will assist in defending 

against civil litigation and allegations of officer misconduct. 

III Definitions 

A. Custodial interrogation: Custodial: The objective standard for determining a 

suspect’s custodial status is whether a reasonable person, innocent of any 

wrongdoing, would have believed that he or she was not free to leave. 

Interrogation: Interrogation refers not only to express questioning, but also to any 

words or actions on the part of the police (other than those normally associated 

with arrest and custody) that the police should know are reasonably likely to elicit 

an incriminating response. 

B. Electronic recording: A digital, electronic video or other recording on electronic 

media. 

C. Electronic media: Video signals recorded on any of several storage media, 

including, but not limited to, analog tape (VHS, S-VHS, Hi 8), digital recording 

(DVD) or other portable digital storage media (CD, MP3 player, hard drive, etc.). 
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D. Recording room: For the purpose of this policy, includes any designated room 

outfitted with audio-video recording equipment, and any police vehicle 

similarly equipped. 

IV Qualifying Offenses 

A. Whenever possible and practicable, an electronic recording of a custodial 

interrogation should be made when the subject to be interviewed is reasonably 

suspected in the commission of the following, including but not limited to: 

1. All A-I non-drug felonies; 

2. All B violent felonies codified in Section 125 of the New York State 

Penal Law; 

3. All B violent felonies codified in Section 130 of the New York State 

Penal Law. 

B. Nothing in this policy prohibits the use of electronic recording equipment for any 

other interview or offense at the discretion of the police department. 

V Exceptions 

It is understood that recording may not always be possible. The following are some, but 

not all, of the practical reasons that may prevent an interrogation from being recorded: 

A. Electronic recording equipment malfunctions. 

B. Electronic recording equipment is not available, e.g., it is already in use. 

C. Statements are made in response to questions that are routinely asked during the 

process of arresting a person. 

D. Spontaneous statements are made that are not in response to police questioning. 

E. Statements are made by the suspect at the time of arrest. 

F. Statements are given in response to a custodial interrogation at a time when the 

interviewer is unaware that a qualifying offense occurred. 

G. Statements are made during a custodial interrogation that is conducted at another 

location not equipped with recording devices, and the reasons for using that 

location are not to subvert the intent of this policy. 
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H. Statements are made during a custodial interrogation at a location other than the 

recording room identified in these procedures because the defendant cannot be 

in the recording room, e.g., the defendant is out of the state, in a hospital or is in 

a correctional facility. 

I. Statements are made after a suspect has made a documented refusal to 

participate in the interrogation if it is recorded. 

J. Inadvertent error or oversight occurs that was not the result of intentional conduct 

of law enforcement personnel. 

VI Field Interviews 

This policy is not meant to discourage field interviews. Gathering “real time” 

information in the field can be critical for an investigation. For example, information is 

often immediately needed to locate a weapon, to find victims or accomplices, or to secure 

a crime scene. If information is gathered from the suspect in the field regarding a 

qualifying event, efforts should be made to memorialize the statements at the earliest 

practicable time. 

VII Miranda Warnings 

Any custodial interrogation must be preceded by the reading of Miranda Warnings. This 

does not preclude pre-interrogation discussions with the subject before Miranda 

Warnings are read and the actual interrogation commences. In cases involving qualifying 

offenses where the interrogation is to be recorded, all conversations that occur inside the 

recording room must be recorded, including pre-interrogation discussions and the 

administration of the Miranda Warnings. 

VIII Prior to Recording 

A. Record entire interview: The recording equipment should be turned on prior to 

the subject being placed within the recording room and should only be turned off 

after the subject has left the room after the interrogation is completed. All 

discussions in the recording room, including any pre-interrogation discussions, 

even if they occur before the reading of Miranda Warnings, must be included in 

the recording. Should the need arise for either the subject or the interrogating 

officer to leave the recording room; recording devices should continue to operate 

without interruption. If the recording is temporarily stopped, the reason for 

stopping the recording and the duration should be documented. 

B. Suspect search: Prior to the interview, the interviewing officer should be certain 

that the suspect, who is in custody, was searched for weapons, contraband, 
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evidence, electronic devices or telephones and that all relevant items were 
removed. 

C. Covert Recording: If an agency chooses to make the electronic recording 

equipment covert, the officer shall not inform the subject that the interrogation 

is being recorded, nor discuss the topic of recording. If the subject asks about 

the recording, the department shall determine protocols for responding within 

the confines of the law. 

D. Eavesdropping: Article 250 of the Penal Law must be followed to avoid any 

circumstance in which conversations are recorded in which no party thereto is 

aware of the recording. To legally record a conversation, at least one party 

must be aware of, and have consented to, the recording. 

E. Juveniles: So that juveniles (over seven and less than sixteen years old) and 

adults can be questioned in the recording room, the room may also be 

designated a juvenile room, where practical. To meet these criteria, the room 

must have been designated by the Chief Administrator of the Courts as a 

suitable place for the questioning of juveniles and it must comply with the 

requirements of 22 N.Y.C.R.R. 205.20. Note: A juvenile room is not required 

for a person between thirteen and fifteen years of age who will be prosecuted 

as an adult in criminal court as a juvenile offender. CPL 1.20 (42) [defining 

“juvenile offender”]. 

When questioning a juvenile, who will be prosecuted as a juvenile 

delinquent under the Family Court Act (over seven and less than sixteen 

years old), the interview should take place in a designated juvenile room. 

The officer should be aware of other considerations, including the parental 

notification requirements and the requirement that the parent or guardian of the 

child be given Miranda Warnings of Family Court Act Section 305.2 (applicable 

to the questioning of juvenile delinquents), and Criminal Procedure Law Section 

140.20(6) (requiring the arresting officer to notify the parent or guardian of a 

juvenile offender arrested without a warrant of the arrest and the location where 

the juvenile is detained). The officer may also consider using simplified Miranda 

Warnings when questioning a juvenile. 

F. Recording Device Responsibility: At least one officer conducting the 

interrogation shall be responsible for operating the recording device used 

during the interrogation and should know the Department’s electronic 

recording protocols. 

G. Recording Time and Date: Date and time stamping of the electronic recording is 

encouraged. If the equipment cannot digitally time stamp the video, the video 

camera should be positioned to also capture in frame an analog clock, preferably 
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with a sweeping second hand to show the linear and uninterrupted passage of 

time. The clock should be positioned out of the suspect’s line of sight so as not 

to serve as a distraction. 

H. Camera Position and Field of View: To the extent practicable, the camera 

positioning and field of view should be set to capture as much of the room and 

occupants as possible while still maintaining a frontal high angle view of the 

interrogated subject. 

I. Recording Capacity: Before the interrogation begins, the officer should 

make sure there is enough capacity to record the entirety of the interrogation. 

J. Document Equipment Challenges: The time and nature of any irregularities that 

occur with the equipment should be documented by the officer in writing. Even if 

there is a problem with the electronic media, the electronic media must be 

preserved. 

IX During Recording 

A. Attorney Visit: If the subject of a recorded interrogation has an attorney visit, 

the subject and attorney shall be offered a separate, private area in which to 

confer if one is available. The recording of the empty room can continue during 

their absence to memorialize the event until such time that the interrogation is 

either resumed or terminated. Alternatively, a record can be made of when the 

recording was discontinued for the attorney visit. If the interrogation re-

commences after the attorney visit, then there should be documentation of the 

attorney’s agreement to allow the questioning to continue and the time that the 

recording began again. In no event shall the visit between the attorney and the 

suspect be recorded. 

B. Written Statements: After the subject of the recorded custodial interrogation has 

provided all of the pertinent information, a written statement may be obtained 

from the subject. If the officer opts to obtain a written statement, that procedure 

should also be recorded. 

C. Identification of Parties: All persons within the recording room should 

be identified on the recording, whether by the interviewing member or by 

the subjects themselves. 

D. Acknowledgement of Provisions to Subject: Where possible, it should be 

made clear on the recording when a subject is or has previously been provided 

with food, drink, cigarettes, access to toilet facilities, etc. 
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X After Interview 

A. Label Recording Media: After the custodial interrogation, the officer(s) 

conducting the interrogation, or an employee designated by the Department, shall 

label all applicable documents, recorded media and notes according to 

Department protocols. 

B. Avoid Altering Media: No person shall alter the operation of the electronic 

recording equipment. No person shall, in any manner or for any purpose, alter the 

original “master” electronic recording of a custodial interrogation. 

C. Copies: Reproductions of the recorded interrogation should be made according 

to Department protocols. Any defense request for a copy of the interrogation 

should be referred to the District Attorney’s Office. 

D. Originals: The original of the electronic media should be appropriately 

vouchered in accordance with Departmental evidence procedures. The original 

should be retained according to the Department’s retention policy. Accordingly, 

electronic media may be utilized to create an authoritative original of the 

recording for systems that write and maintain the video file on a hard drive or 

server. 

E. Dissemination of Recordings: Any dissemination of any recording shall be 

carried out according to documented Department rules and procedures. Policies 

for the viewing of recordings should be developed to allow for training, related 

investigations, quality control, supervision, and the like. 

F. 710.30 Notice: Complete either a 710.30 CPL Notice of Statement or a Felony 

Interview Reporting Form, and indicate that an electronic recording was made, or 

conversely, was not made, of a custodial interrogation. The substance of all oral 

admissions must also be documented on the 710.30 CPL form from all involved 

members regardless of whether there was a subsequent recorded and/or written 

statement. Note: Failure to notify the prosecutor of the recorded interview could 

prevent its use in court. 
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