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Proposed Int. No. 448-A: 
By Council Members Maisel, Treyger, Constantinides, Gentile, Rodriguez, Dickens, Deutsch, Koslowitz, Richards and Ulrich
Title:
A Local Law to amend the administrative code of the city of New York, in relation to civil and criminal penalties for building code violations resulting from certain work done in response to a natural or man-made disaster
Administrative Code:        
Amends section 28-202.1 and section 28-203.1 of the administrative code of the city of New York; and an unconsolidated section
Proposed Int. No. 1037-A: 
By Council Members Treyger, Gentile, Koo, Mealy, Mendez, Rodriguez, Rose, Deutsch, Dickens, Koslowitz, Reynoso, Richards and Ulrich  
Title:
A Local Law to amend the administrative code of the city of New York, in relation to violations received after a disaster
Administrative Code:        
Amends §28-202.1 and §28-203.1, and adds §16-142 to the administrative code of the city of New York; and unconsolidated sections
Introduction

On May 4, 2016, the Committee on Recovery and Resiliency, chaired by Council Member Mark Treyger, will hold a hearing and vote on Proposed Int. No. 448-A, sponsored by Council Member Alan Maisel, in relation to civil and criminal penalties for building code violations resulting from certain work done in response to a natural or man-made disaster and Proposed Int. No. 1037-A, sponsored by Council Member Mark Treyger, in relation to violations received after a disaster. A prior hearing was held for both bills on January 21, 2016.
Background

On October 29, 2012, Superstorm Sandy approached New York City from the southeast, causing high winds and a nearly 14 foot storm surge.  The storm caused unprecedented devastation: 44 New Yorkers lost their lives; $19 billion in damages and lost economic activity were caused within the city; 88,700 buildings were flooded; 23,400 businesses were impacted; by the end of that year 70,000 housing units were registered with the United States Federal Emergency Management Agency (FEMA) and found to have suffered some amount of damage.

On November 9, 2012, then-Mayor Michael Bloomberg announced the start of the Rapid Repairs Program, to assist homeowners utilizing FEMA grants to fund basic repairs to restore heat, power and hot water so that residents could shelter in their homes while awaiting complete repairs or rebuilding. Over the next five months, the program restored those services to almost 12,000 homes representing over 20,000 residential units.

To effectuate permanent repairs and rebuilding, on June 13, 2013, the city announced the Build It Back (BIB) program, which is overseen by the NYC Housing Recovery Office, to help both multifamily and single family homes, using funds from the United States Department of Housing and Urban Development’s Community Development Block Grant Disaster Recovery program. The BIB program offers multiple pathways to those affected by the storm: damaged homes may be repaired, repaired and elevated, or rebuilt; already repaired homes may have qualifying repair work reimbursed; and severely damaged homes may be made an acquisition offer. There have been 20,738 applications to the BIB program from single family (20,006 applications) and multifamily (732 applications) homes.
  
As of January 3, 2016, on single family homes, there had been 1,914 BIB construction starts and 1,396 construction completions. As of December 31, 2015, for multifamily homes, there had been 174 BIB construction starts and 0 construction completions.
 In October 2015, Mayor Bill de Blasio announced that the BIB program will ramp up construction significantly over coming months and that the BIB single family home program will be completed by the end of 2016.
   
Since the city began implementing its Superstorm Sandy home repair and rebuilding programs, there have been reports that some homeowners have been dissatisfied with the work and that some work has been problematic. In January 2013, residents in Manhattan Beach, Brooklyn complained that contractors from the Rapid Repairs program performed shoddy work that created potentially dangerous situations
 and in May 2013, homeowners in Rockaway, Queens complained over “shoddy or inadequate” boilers installed by contractors associated with the Rapid Repairs program.
 In March 2013, a licensed plumbing inspector working for the Rapid Repairs program claimed he was fired by the program after confronting his superiors about substandard and potentially dangerous work performed by city-hired contractors.
  In May 2013, it was reported that homeowners in Staten Island were dissatisfied with the Rapid Repairs program, that some of the work done through the program by contractors was faulty, and that a Department of Buildings (DOB) inspector informally pointed out about 15 violations that resulted from program-work to a homeowner in Ocean Breeze.
 A news report from February 2013 said the Mayor’s Office claimed receiving only 200 complaints about the Rapid Repairs program.
 Yet, that same report also gave multiple examples of problematic work, including the home of one Bell Harbor, Queens resident who claimed her house “nearly burned down” because “the work was so shoddy” and, the news report explained, a “city-hired inspector signed off on hazardous electrical work that was in violation of city safety code.”
 The New York City Rapid Repairs website provides information for electricians, plumbers and homeowners who might have received a Notice of Violation or Notice of Deficiency from DOB, stating “[i]f the violation or deficiency was issued to the homeowner, it is the homeowner's responsibility to resolve it.”

There have also been reports of the city issuing violations to homeowners whose homes were damaged by Superstorm Sandy and were awaiting government assistance. In November 2012, three dozen violations were issued by DOB to the owners of condemned homes in Breezy Point, Queens as they waited for the Federal Emergency Management Agency to remove their destroyed homes.
 In November 2012, immediately after the storm, residents in Queens were issued “failure to maintain” violations because city trees had fallen on their properties. A DOB spokesman at the time said these violations were issued as a means to assess damage.
 
More recently, in October, 2014, a Brooklyn resident received a violation for failure to repair his Sandy-damaged property, despite, as he later testified in an administrative hearing, the NYC Build It Back Program having “investigated the damage” and that he “was waiting for promised financial relief and advised not to make any repairs until he received it.”
 The Environmental Control Board nevertheless upheld the violation and assessed a $500 penalty.
 It is not clear, based on publicly available information, how extensively such violations may have been issued.

However, the Committee has heard testimony at multiple hearings, including the hearings of January 21, 2016 and March 30, 2016, on homeowners receiving violations from the Department of Sanitation, and other agencies, while they had been relocated from their homes by the Build It Back program and a contractor was in effective control of the property.
Summary of Proposed Int. No. 448-A

Proposed Int. No. 448-A would amend the Administrative Code to require that owners or occupants of buildings not be subject to a civil or criminal penalty for certain violations resulting from work done by a city employee, or party under contract with the city, in response to a natural or man-made disaster, provided that such condition was cured either by the recipient or the city. Any penalties or fines already paid for any such violations issued since Hurricane Sandy may be waived or refunded.
Changes to Proposed Int. No. 448-A

In addition to technical amendments, Proposed Int. No. 448-A has been amended in the following manner:

· The bill exempts immediately hazardous and aggravated violations.
· A specific cure process for such violations is now provided.

· Relevant notices of violation shall now state that the violation is subject to this exception and explain how to avoid incurring a penalty.

· The Commissioner of Buildings may refund or waive any penalties or fines paid or imposed since October 29, 2012 and before the effective date of this bill, if the underlying violation would have been subject to the exceptions therein.

· The enactment date is now 90 days after it becomes law.
Summary of Proposed Int. No. 1037-A
Proposed Int. No. 1037-A would amend the Administrative Code to require that owners or occupants of buildings affected by disasters not be subject to civil or criminal penalties for building code violations immediately after such disaster or while enrolled in a disaster recovery program. It also creates an affirmative defense to certain Sanitation violations received immediately after a disaster or when the owner of a 1-3 family home is displaced and the building is undergoing or scheduled for work by a recovery program. Any penalties or fines already paid for any such violations issued since Hurricane Sandy may be waived or refunded.
Changes to Proposed Int. No. 1037-A

In addition to technical amendments, Proposed Int. No. 1037-A has been amended in the following manner:

· The bill provides for an extended cure period for any violations issued after a disaster and a further extended cure period for major disasters.
· The bill exempts immediately hazardous and aggravated violations in certain circumstances.
· Relevant notices of violation shall now state that the violation is subject to this exception and explain how to avoid incurring a penalty.

· The bill now provides for an affirmative defense to Sanitation violations for failure to maintain a property, when issued immediately after a disaster, and for failure to maintain a property or failure to remove snow, when the owner or occupant is displaced and the property is undergoing or scheduled for work in a recovery program. It also provides for the Commissioner of Sanitation to establish affirmative defenses to additional violations in the latter circumstance.
· The Commissioner of Buildings and the Commissioner of Sanitation, as appropriate, may refund or waive any penalties or fines paid or imposed since October 29, 2012 and before the effective date of this bill, if the underlying violation would have been subject to the exceptions therein.

· The enactment date is now 90 days after it becomes law.
Proposed Int. No. 448-A

By Council Members Maisel, Treyger, Constantinides, Gentile, Rodriguez, Dickens, Deutsch, Koslowitz, Richards and Ulrich

..Title

A Local Law to amend the administrative code of the city of New York, in relation to civil and criminal penalties for building code violations resulting from certain work done in response to a natural or man-made disaster

..Body

Be it enacted by the Council as follows:


Section 1.  Section 28-202.1 of the administrative code of the city of New York, as amended by a local law of the city of New York for the year 2016, in relation to violations received after a disaster, as proposed in introduction number 1037-A, is amended by adding a new exception to read as follows:

3.  The owner, lessee, occupant, manager or operator of a building shall not be subject to a civil penalty for a violation resulting from work done by a city employee, or by a third party under contract with the city, in response to a natural or man-made disaster, provided that such violation is corrected on or before 60 days after the issuance of such violation, or such greater amount of time as determined by the commissioner for such violation. If such owner, lessee, occupant, manager or operator of a building can demonstrate to the satisfaction of the department that a city employee or third party under contract with the city has committed to correcting such violation then such violation shall be rescinded, without penalty. The notice of such violation shall state that such violation is subject to this exception and shall set forth the procedure and time period for correcting such violation without incurring a civil penalty. This exception shall not apply to immediately hazardous violations or violations charged as aggravated violations.


§ 2. Section 28-203.1 of the administrative code of the city of New York, as amended by a local law of the city of New York for the year 2016, in relation to violations received after a disaster, as proposed in introduction number 1037-A, is amended by adding a new exception to read as follows:

3.  The owner, lessee, manager or operator of a building shall not be subject to criminal fines or imprisonment for a violation resulting from work done by a city employee or third party under contract with the city, in response to a natural or man-made disaster. This exception shall not apply to immediately hazardous violations or violations charged as aggravated violations.

§ 3. The commissioner of buildings may refund or waive any penalties or fines paid or imposed after October 29, 2012 and before the effective date of this local law for any violation that would have been subject to exception 3 of section 28-202.1 of the administrative code of the city of New York or exception 3 of section 28-203.1 of such code, as added by section one and section two of this local law, if such exceptions had been in effect during such period. 

§ 4. This local law takes effect 90 days after it becomes law.
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Proposed Int. No. 1037-A

By Council Members Treyger, Gentile, Koo, Mealy, Mendez, Rodriguez, Rose, Deutsch, Dickens, Koslowitz, Reynoso, Richards and Ulrich  

..Title

A Local Law to amend the administrative code of the city of New York, in relation to violations received after a disaster

..Body

Be it enacted by the Council as follows:


Section 1.  Section 28-202.1 of the administrative code of the city of New York is amended by adding new exceptions to read as follows:

Exceptions:
1.  The owner, lessee, occupant, manager or operator of a building affected by a natural or man-made disaster, as determined by the commissioner, shall not be subject to a civil penalty for a violation involving such building if (i) notice of such violation is issued by the department during the 90-day period immediately after such disaster or, in the case of a major natural or man-made disaster as determined by the commissioner, during the six-month period immediately after such disaster, and (ii) such violation is corrected on or before 40 days after such disaster period or such greater amount of time as determined by the commissioner for such violation. The notice of such violation shall state that such violation is subject to this exception and shall set forth the procedure and time period for correcting such violation without incurring a civil penalty. This exception shall not apply to immediately hazardous violations, violations charged as aggravated violations or violations without connection to such disaster, as determined by the department.

2.  The owner, lessee, occupant, manager or operator of a building where a violation occurs shall not be subject to a civil penalty for such violation if (i) such violation was connected to a natural or man-made disaster, as determined by the commissioner, and (ii) such building is undergoing, or scheduled or under evaluation for, work or acquisition through a city-operated disaster recovery program responding to such disaster.
§ 2. Section 28-203.1 of the administrative code of the city of New York is amended by adding new exceptions to read as follows:

Exceptions:
1.  The owner, lessee, occupant, manager or operator of a building affected by a natural or man-made disaster, as determined by the commissioner, shall not be subject to a criminal fine or imprisonment if notice of such violation was issued during the 90-day-period immediately after such disaster or, in the case of a major natural or man-made disaster as determined by the commissioner, during the six-month period immediately after such disaster. This exception shall not apply to immediately hazardous violations, violations charged as aggravated violations or violations without connection to such disaster.

2.  The owner, lessee, occupant, manager or operator of a building where a violation occurs shall not be subject to a criminal fine or imprisonment for such violation if (i) such violation was connected to a natural or man-made disaster, as determined by the commissioner, and (ii) such building is undergoing, or scheduled or under evaluation for, work or acquisition through a city operated disaster recovery program responding to such disaster.
§ 3. Chapter 1 of title 16 of the administrative code of the city of New York is amended by adding a new section 16-142 to read as follows:

§ 16-142 Violations received after a disaster. a. For the purposes of this section, the term “covered person” means any owner, lessee, tenant or occupant of a one-, two- or three-family residential building or of a premises or lot that contained such a building immediately preceding a natural or man-made disaster.

b. It shall be an affirmative defense to a violation of subdivision two of section 16-118 for any covered person that: 

1. A natural or man-made disaster, as determined by the commissioner, occurred within the prior 30 days preceding issuance of such violation and such building or premises is within the area affected by such disaster; or

2. The covered person was displaced by such disaster and such building or premises was undergoing or scheduled for work or acquisition through a city-operated disaster recovery program responding to such disaster.

c. It shall be an affirmative defense to a violation of subdivisions a or b of section 16-123 for any covered person who is displaced by a natural or man-made disaster, as determined by the commissioner, that such building or lot was undergoing or scheduled for work or acquisition by a city-operated disaster recovery program responding to such disaster.

d. The commissioner may establish by rule an affirmative defense, in addition to those enumerated in subdivisions b and c of this section, to any requirement of this chapter for any covered person that in the commissioner’s determination cannot reasonably comply with such requirement due to (i) the direct effects of a natural or man-made disaster or (ii) a displacement caused by such disaster or the recovery therefrom.

§ 4. The commissioner of buildings may refund or waive any penalties or fines paid or imposed after October 29, 2012 and before the effective date of this local law for any violation that would have been subject to exception 1 or 2 of section 28-202.1 of the administrative code of the city of New York or exception 1 or 2 of section 28-203.1 of such code, as added by section one and section two of this local law, if such exceptions had been in effect during such period. 

§ 5. The commissioner of sanitation may refund or waive any penalties or fines, paid or imposed, after October 29, 2012 and before the effective date of this local law for any violation that would have been subject to subdivision b or c of section 16-142 of the administrative code of the city of New York, as added by section three of this local law, if such section had been in effect during such period. 

§ 6. This local law takes effect 90 days after it becomes law.
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� I New York City Special Initiative for Rebuilding and Resiliency, chapter on “Sandy and Its Impacts,” available at � HYPERLINK "http://www.nyc.gov/html/sirr/downloads/pdf/final_report/Ch_1_SandyImpacts_FINAL_singles.pdf" �http://www.nyc.gov/html/sirr/downloads/pdf/final_report/Ch_1_SandyImpacts_FINAL_singles.pdf�


� NYC Recovery: Rapid Repairs, found at:  � HYPERLINK "http://www.nyc.gov/html/recovery/html/resources/rapid.shtml" �http://www.nyc.gov/html/recovery/html/resources/rapid.shtml�.


� New York City’s “Sandy Tracker” website, data available at � HYPERLINK "http://www1.nyc.gov/sandytracker/" \l "1986138320" �http://www1.nyc.gov/sandytracker/#1986138320�


� Id.


� Office of New York City Mayor Bill de Blasio, press release, Marking Sandy Anniversary, Mayor de Blasio Announces that Build It Back Program will be Complete by End of 2016,” � HYPERLINK "http://www1.nyc.gov/office-of-the-mayor/news/769-15/marking-sandy-anniversary-mayor-de-blasio-that-build-it-back-program-will-be-complete-by" \l "/0" �http://www1.nyc.gov/office-of-the-mayor/news/769-15/marking-sandy-anniversary-mayor-de-blasio-that-build-it-back-program-will-be-complete-by#/0� 


� Tara Palmeri, New York Post, “Homeowners blast shoddy repairs by contractors through FEMA’s Rapid Repairs program,” available at � HYPERLINK "http://nypost.com/2013/01/28/homeowners-blast-shoddy-repairs-by-contractors-through-femas-rapid-repairs-program/" �http://nypost.com/2013/01/28/homeowners-blast-shoddy-repairs-by-contractors-through-femas-rapid-repairs-program/� 


� Irving Dejohn, New York Daily News, “Some Rockaway residents irate with Rapid Repairs' work, including malfunctioning boilers,” available at � HYPERLINK "http://www.nydailynews.com/new-york/queens/rockaway-residents-irate-rapid-repairs-article-1.1274178" �http://www.nydailynews.com/new-york/queens/rockaway-residents-irate-rapid-repairs-article-1.1274178� 


� Abclocal.go.com, “Plumber calls into question safety of Rapid Repairs,” article at � HYPERLINK "http://abclocal.go.com/story?section=news/investigators&id=9028136" �http://abclocal.go.com/story?section=news/investigators&id=9028136� 


� Marc Santia, nbcnewyork.com, “Violations Found in Sandy-Damaged Homes Repaired Through City Program,’ available at � HYPERLINK "http://www.nbcnewyork.com/news/local/Staten-Island-Residents-Allege-Shoddy-Rapid-Repairs-From-New-York-City-Program-for-Sandy-Damaged-Homes-207646261.html" �http://www.nbcnewyork.com/news/local/Staten-Island-Residents-Allege-Shoddy-Rapid-Repairs-From-New-York-City-Program-for-Sandy-Damaged-Homes-207646261.html� 


� � Jim Hoffer, Eyewitness news, abc7news.com, “Rapid Repair Leaves Some in Disrepair,” available at � HYPERLINK "http://abc7news.com/archive/8993305/" �http://abc7news.com/archive/8993305/�


� Id. 


� NYC.gov, Rapid Repairs webpage, � HYPERLINK "http://www.nyc.gov/html/recovery/html/resources/rapid.shtml" �http://www.nyc.gov/html/recovery/html/resources/rapid.shtml� 


� Murray Weiss, DNAinfo.com, “Breezy Point Homeowners Hit With Buildings Violations For Sandy Damage,” available at � HYPERLINK "http://www.dnainfo.com/new-york/20121117/breezy-point/breezy-point-homeowners-hit-with-buildings-violations-for-sandy-damage" \t "_blank" �http://www.dnainfo.com/new-york/20121117/breezy-point/breezy-point-homeowners-hit-with-buildings-violations-for-sandy-damage�


� Phil Corso, Times Ledger, “Residents cited for fallen trees owned by city,” � HYPERLINK "http://www.timesledger.com/stories/2012/47/fallentrees_ne_2012_11_22_q.html" �http://www.timesledger.com/stories/2012/47/fallentrees_ne_2012_11_22_q.html�


� ECB Violation No. 351 115 55N, Appeal No. 1500034


� Id.
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