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INTRODUCTION


On April 12, 2016, the Committee on Consumer Affairs, chaired by Council Member Rafael Espinal, will hold its first hearing on Int. No. 1149, a local law in relation to licensing ticket sellers. The Committee expects to hear testimony from the New York City Department of Consumer Affairs (DCA) and other interested stakeholders. 

BACKGROUND
The New York City Administrative Code defines any person selling “goods or services” as a general vendor.
 General vendors may not hawk, peddle, sell, or offer goods or services without first obtaining a license.
 In 2011, the New York City Police Department began ticketing ticket sellers in the area surrounding the Empire State Building following complaints by building owners and community members that the sellers were aggressive and were harassing pedestrians.
 Later that year, NY Skyline—a company offering a flight simulation amusement ride located inside the Empire State Building—challenged the City’s interpretation of the general vending laws as requiring their ticket sellers to be licensed.
 The First Department determined that tickets do not constitute goods or services and therefore a general vending license is not required sell tickets on the City’s sidewalks.
 As such, ticket sellers are not subject to any licensing requirements or specific locational restrictions that apply to others that vend products or food on the City’s sidewalks. 
Concerns regarding ticket sellers have once again grown in Manhattan, particularly in Times Square and Battery Park. Following an increase in the number of incidents involving costumed characters aggressively soliciting donations in exchange for taking photographs with tourists and the growth in the number of individuals posing for photographs in the Times Square pedestrian plaza, the City convened a task force to discuss quality of life issues in the plaza.
 The City’s task force on Times Square released recommendations to address a number of issues related to quality of life in the area, noting—in part—that ticket sellers “currently overwhelm areas of Times Square.”
 A survey conducted by the Times Square Alliance found that 40 percent of those surveyed said they had an “unpleasant interaction” with ticket sellers.
 In order to help curb issues concerning these sellers, the task force’s recommendations called for a law to “create a new category of vendors to include ticket sellers….”

While there are no official statistics available on the number or types of tickets sold on New York City sidewalks, 75 to 100 individuals selling sight-seeing bus and comedy club tickets can regularly be found in the areas surrounding Times Square.
 Comedy clubs in Times Square tend to use daily workers from “street teams,” to hawk tickets on the streets.
 Some of these individuals have been accused of misleading potential buyers by promising that the shows will feature prominent comedians or be part of a television taping in order to secure a purchase, even though they know such information to be untrue.

Areas of lower Manhattan surrounding the Staten Island ferry terminal currently can see dozens of individuals selling tickets for helicopter rides, cruises, and other tours.
 The area began to see a notable uptick in ticket selling activity following the temporary closure of Ellis and Liberty Island due to damage from Superstorm Sandy.
 Prior to the storm, cruise tours provided by the sole, official provider of ferry services for the Liberty Island to the Statue of Liberty—Statue Cruises—dominated the market. However, once service to the Statue of Liberty was suspended, other providers moved into the market, as they could now offer a comparable service.
 Employees of Statue Cruises have been attacked and threatened by ticket sellers and the company now uses private security guards in an attempt to maintain order and deter aggressive solicitation.
 Other incidents of violence have been directed at potential buyers, most notably when a ticket seller attacked a man who refused to buy a cruise tour ticket, resulting in the man’s hospitalization for a fractured skull.
 
Int. No. 1149 would require that anyone selling tickets for events, tours, transportation, or other forms of amusement in a public space have a ticket seller license issued by DCA. In addition, the proposed local law would prohibit aggressive solicitation, fraud or misrepresentation relating to sales, and would prohibit venues and businesses from giving tickets to unlicensed ticket sellers.

ANALYSIS OF PROPOSED INT. NO. 1109-A
Int. No. 1149 would add a new subchapter 34 to chapter 2 of title 20 of the Administrative Code, with new sections 20-550 through 20-559, relating to the licensure of ticket sellers. Section 20-550 would set forth the definitions for the new subchapter. "Guide" would have the same meaning as in section 20-242, which defines a guide as "any person who engages in the business of guiding or directing people to any place or point of public interest or who, in connection with any sightseeing trip or tour, describes, explains or lectures concerning any place or point of public interest to any person within the city or obtains the patronage of any person for such trip." That definition does not include any person or persons who describes, explains, or lectures concerning any place or point of public interest while aboard a sightseeing boat or vessel regularly engaged in scheduled trips around Manhattan. "Mode of transportation" would be defined as any device used to transport people or property on street, highway, or body of water. "Place of entertainment" would mean any entertainment facility, such as a theater, stadium, arena, racetrack, museum, amusement park, or other place where performances, concerts, exhibits, sports, or contests are held, for which an entry fee is charged. "Public space" would be defined as all publicly owned property that is between the property lines on a street, as such property lines are shown on the City Record, including but not limited to, a park, plaza, pedestrian plaza, roadway, shoulder, tree space, sidewalk, or parking space, as well as publicly owned or leased land, buildings, piers, wharfs, stadiums, and terminals. "Sight-seeing tour" would mean any event with a guide. "Ticket" would mean any evidence of the right to enter or participate in any place of entertain, mode of transportation, or sight-seeing tour. "Ticket seller" would mean a person vending tickets in a public space. “Vend” would mean the retail hawking, peddling, selling, leasing, or offering to sell or lease tickets. “Vend in an aggressive manner” would mean:  (1) approaching or speaking to a person, or following a person before, during or after vending, if that conduct is intended or is likely to cause a reasonable person to fear bodily harm to oneself or to another, damage to or loss of property, or the commission of any offense as defined in section ten of the penal law upon oneself or another; or (2) intentionally blocking or interfering with the safe or free passage of a pedestrian or vehicle in the course of vending by any means.
Section 20-551 would require ticket sellers to have a license issued by DCA. It would also make it illegal to sell, give, or otherwise transfer any tickets that would be sold in a public place to an unlicensed ticket seller. Ticket seller licenses would be valid for one year and would cost $125. All ticket seller licenses would be required to contain the licensee’s name, license number, and their photograph.

Any applicant for a ticket seller license would be required to file an application, as prescribed by DCA. The application would require, at a minimum: the applicant’s name; the address of the applicant’s employer, if any, or the applicant’s home address; a recent full-face photograph of the applicant; and if the applicant is not a resident of the City, the name and address of a registered agent within New York City, or a designation of DCA as their agent. If any information on the ticket seller license application changes, the licensee would be required to notify DCA within 10 days.

Once an application is approved, DCA would be required to issue a license, which would not be transferable. DCA would be able to refuse to issue or renew a license: (1) if the applicant has pending any unanswered summons or unsatisfied fines or penalties for violations related to a ticket seller license or any general DCA licensing provisions; (2) if an applicant has been convicted of a misdemeanor for violation related to a ticket seller license; or (3) for any cause related to a ticket seller license or any general DCA licensing provisions that is set forth as a ground for suspension, or revocation, or non-renewal. DCA would also be permitted to promulgate rules exempting non-profits from compliance with licensing requirements. 

Section 20-552 would set forth the requirements for renewal of a ticket seller license. A ticket seller license would be renewable if: (1) the licensee meets all requirements for issuance; (2) the licensee’s ticket seller license has not been revoked; and (3) the licensee has not committed violations which could be a basis for license revocation.
Section 20-553 would provide that, otherwise specifically provided, notice and hearings regarding the denial, suspension, or revocation of a ticket seller license or the imposition of penalties would be in accordance with chapter one of title 20—which sets forth general provisions related to DCA license enforcement—and any rules promulgated pursuant to that chapter.
Section 20-554 would require ticket sellers to wear their license conspicuously at all times while engaged in vending and to exhibit their license upon demand to any police officer or other authorized City employee. In any civil or criminal action or proceeding for a violation related to ticket seller, failure by a ticket seller to exhibit their license would be presumptive evidence that such person is not licensed.
Section 20-555 would require ticket sellers to keep written records of all daily gross sales, purchases and expenses, and receipts and to make such available for inspection by an authorized City employee. Ticket sellers would be required to allow inspection of their records and to provide information relating to the tickets, including the name and address of the each business providing or operating entertainment, transportation, or admission to events or places of amusement.

Section 20-556 would set forth restrictions on ticket sellers. Ticket sellers would be prohibited from: 

(1) vending in an aggressive manner; 

(2) vending on a sidewalk that has less than a 12 foot wide clear pedestrian path or vending on any part of a sidewalk other than that which abuts the curb;
(3) vending within any bus stop or taxi stand, within the portion of the sidewalk abutting any no standing zone adjacent to a hospital, or within 10 feet of any driveway, any subway entrance or exist, or any corner;
(4) vending in the bed of a road or restricting the continued maintenance of a clear passageway for pedestrians or vehicles;
(5) vending in a pedestrian plaza, unless so authorized by Department of Transportation rules; 

(6) vending on the median strip of a divided roadway, unless the strip is intended for use as a pedestrian mall;
(7) vending in a park without written authorization from the Department of Parks and Recreation;

(8) using equipment, stands, vehicles, racks, or displays in connection with vending tickets; and 

(9) making fraudulent, misrepresentative, or false statements related to vending tickets.

In addition, where exigent circumstances exist and a police officer or City employee tells a ticket seller to temporarily move from any location, a ticket seller would be required to comply. For purposes of this subdivision, exigent circumstances would include, but not be limited to, unusually heavy pedestrian or vehicular traffic, existence of any obstructions in the public space, an accident, fire or other emergency situation, a parade, demonstration, or other such event or occurrence at or near such location.

Section 20-557 would address suspensions and revocations of ticket seller licenses. Any ticket seller license could be suspended or revoked for any of the following causes: 
(1) fraud, misrepresentation, or false statements contained in the application for the license or any renewal application;

(2) fraud, misrepresentation, or false statements made in connection with ticket selling;

(3) violation of any laws or rules related to general DCA license enforcement; 

(4) four or more violations of any laws or rules related to ticket selling within a two-year period;

(5) failure to answer a summons or notice of violation, appear for a hearing, or pay a fine or civil penalty imposed related to general DCA license enforcement or ticket selling; or

(6) conviction of a misdemeanor related to ticket selling.
Section 20-558 would allow authorized DCA employees, the Police Department, and any Department designated by DCA, as well as any police or peace officer, the power to enforce any laws and rules related to ticket selling. Police officers would also be authorized to seize tickets sold by an unlicensed seller. DCA would be authorized to promulgate rules necessary to enforce laws related to ticket selling. 

Section 20-559 would set forth the penalties for violations of laws and rules related to ticket selling. Any person who vends without a ticket seller license or who vends aggressively would be guilty of a misdemeanor punishable by a fine of $250 to $1,000, or by imprisonment of up to 90 days, or by both such fine and imprisonment. In addition, any person who violates any law or rule relating to ticket selling would face the following penalties:

(1) for the first violation, a fine of $50 to $100;

(2) for the second violation issued for the same offense within a year, a fine of $100 to $200;

(3) for the third violation within two years, a fine of $250 to $500; and

(4) for any subsequent violations within two years, a fine of not more than $1,000.
Further, any person who violates any law or rule related to ticket selling could subject to a civil penalty of $250 to $1,000 per day, in addition to any fines levied. A proceeding to recover any civil penalty would be commenced by service of a notice of violation returnable to the Office of Administrative Trials and Hearings.
Section two of Int. 1149 would provide that if any clause, sentence, paragraph, section or part of the proposed local law is found to be invalid, such judgment shall not affect, impair or invalidate the remainder of the law.

Section three of Int. 1149 states that the proposed local law would take effect in 120 days, except that DCA may take all actions necessary for its implementation, including the promulgation of rules, prior to such effective date.

Int. No. 1149

By Council Members Garodnick and Chin
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to licensing ticket sellers

Be it enacted by the Council as follows:
Section 1. Chapter 2 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 34 to read as follows:

Subchapter 34
Ticket Sellers

§ 20-550 Definitions. For purposes of this subchapter, the following terms have the following meanings:

Guide. The term “guide” has the same meaning as in section 20-242 of the code.

Mode of transportation. The term “mode of transportation” means every device in, upon, or by which any person or property is or may be transported or drawn upon a street, highway, or body of water. 

Place of entertainment. The term “place of entertainment” means any privately or publicly owned and operated entertainment facility, such as a theater, stadium, arena, racetrack, museum, amusement park, or other place where performances, concerts, exhibits, athletic games, or contests are held for which an entry fee is charged.

Public space. The term “public space” means all publicly owned property between the property lines on a street as such property lines are shown on the City Record, including but not limited to, a park, plaza, pedestrian plaza, roadway, shoulder, tree space, sidewalk, or parking space between such property lines. It shall also include, but not be limited to, publicly owned or leased land, buildings, piers, wharfs, stadiums, and terminals. 

Sight-seeing tour. The term “sight-seeing tour” means any event during which a person acts as a guide. 

Ticket. The term “ticket” means any evidence of, or anything purported to be evidence of, the right to enter or participate in any place of entertainment, mode of transportation, or sight-seeing tour.

Ticket seller. The term “ticket seller” means a person vending tickets in a public space.

Ticket seller license. The term “ticket seller license” means a license issued by the commissioner to a ticket seller.  

Vend. The term “vend” means to hawk, peddle, sell, lease, offer to sell or lease, at retail, tickets.
Vend in an aggressive manner. The term “vend in an aggressive manner” means: 

(1) approaching or speaking to a person, or following a person before, during or after vending, if that conduct is intended or is likely to cause a reasonable person to fear bodily harm to oneself or to another, damage to or loss of property, or the commission of any offense as defined in section ten of the penal law upon oneself or another; or 

(2) intentionally blocking or interfering with the safe or free passage of a pedestrian or vehicle in the course of vending by any means.
§ 20-551 Ticket seller licenses. a. 1. It shall be unlawful for any individual to act as a ticket seller without having first obtained a ticket seller license in accordance with this subchapter.
2. It shall be unlawful for any person to sell, give, or otherwise transfer any tickets, for sale in a public space, to an unlicensed ticket seller.
b. All ticket seller licenses shall be valid for one year from the date of issuance unless suspended or revoked. The annual fee for such license or renewal thereof shall be $125, and shall be paid unless the applicant is exempted by article four of the general business law.
c. 1. Each person applying for a ticket seller license or renewal thereof shall file an application in such form and detail as the commissioner may prescribe and shall pay the fee required by this subchapter. 

2. An application for a ticket seller license shall include, but need not be limited to, the following information: 

(i) the name of the applicant;

(ii) the address of the applicant’s employer, if any, or if the applicant is not vending on behalf of an employer, the home address of the applicant;
(iii) one print of a full-face photograph of the applicant taken not more than thirty days prior to the date of the application;
(iv) if an applicant is a non-resident of the city, the name and address of a registered agent within the city or designation of the commissioner as their agent upon whom process or other notification may be served.

d. 1. Upon the approval of an application, the commissioner shall issue a ticket seller license to the applicant. Such licenses shall not be transferrable. 
2. In addition to any of the powers that may be exercised by the commissioner pursuant to this subchapter or chapter one of this title, or any rules promulgated pursuant to such subchapter or chapter, the commissioner may refuse to issue or renew a ticket seller license: 

(i) if an applicant has pending any unanswered summons or unsatisfied fines or penalties for violation of this subchapter or chapter one of this title, or any rules promulgated pursuant to such subchapter or chapter; 
(ii) if an applicant has been convicted of a misdemeanor for violation of this subchapter;  or

(iii) for any cause set forth in chapter one of this title or elsewhere in this subchapter as a ground for suspension, or revocation, or non-renewal. 

e. A ticket seller license shall contain the licensee’s name, license number, and a non-removable photograph of such licensee.

f. Whenever any information provided on the application for a ticket seller license or renewal thereof has changed, such licensee shall notify the commissioner within 10 days of such change.
g. The commissioner may promulgate rules exempting any non-profit association including, but not limited to, a government agency, charitable, educational, religious, or other such organization from compliance with this subchapter. 
§ 20-552 Ticket seller license renewal. A ticket seller license issued pursuant to this subchapter shall be renewable by the licensee, provided: 

(i) such licensee meets all requirements for issuance pursuant to this subchapter; 

(ii) such licensee’s ticket seller license has not been revoked; and 

(iii) such licensee has not committed violations which could be a basis for license revocation under any provision of this subchapter.
§ 20-553 Hearings. Unless otherwise specifically provided, notice and hearings upon the denial, suspension, or revocation of a ticket seller license or the imposition of penalties provided in this subchapter shall be in accordance with chapter one of this title and any rules promulgated pursuant to such chapter.

§ 20-554 Display of license. a. Each ticket seller shall wear the ticket seller license conspicuously at all times while engaged in vending and shall exhibit such license upon demand to any police officer, authorized officer, or employee of the department or other city agency. 

b. In any civil or criminal action or proceeding for any violation of this subchapter or any rules promulgated pursuant to such subchapter, failure by a ticket seller required to be licensed pursuant to this subchapter to exhibit upon demand a license in accordance with this subchapter to any police officer, authorized officer, or employee of the department or other city agency shall be presumptive evidence that such person is not duly licensed.

§ 20-555 Duties of ticket sellers. a. Each ticket seller shall keep such written records as the commissioner may prescribe of all daily gross sales, purchases and expenses, and receipts therefor and shall make such available for inspection by an authorized officer or employee of any city agency.
b. Each ticket seller shall permit inspections by the department or any authorized city agency of any tickets to be sold by such licensee and shall provide information regarding such tickets, including the address and name of each business providing or operating entertainment, transportation, or admission to events or places of amusement.

§ 20-556 Restrictions on ticket sellers. a. No ticket seller shall vend in an aggressive manner.
b. No ticket seller shall vend on any sidewalk unless such sidewalk has at least a 12 foot wide clear pedestrian path to be measured from the boundary of any private property to any obstructions in or on the sidewalk, or if there are no obstructions, to the curb. In no event shall a licensee vend on any part of a sidewalk other than that which abuts the curb.

c. No ticket seller shall vend within any bus stop or taxi stand, within the portion of the sidewalk abutting any no standing zone adjacent to a hospital as defined in subdivision one of section 2801 of the public health law, or within 10 feet of any driveway, any subway entrance or exist, or any corner. For purposes of this subdivision, 10 feet from any corner shall be measured from a point where the property line on the nearest intersecting block face, when extended, meets the curb.

d. No ticket seller shall vend in the bed of a road and in no case shall such licensee vend so as to restrict the continued maintenance of a clear passageway for pedestrians or vehicles.
e. No ticket seller shall vend in a pedestrian plaza unless so authorized pursuant to rules of the department of transportation. 
f.  No ticket seller shall vend on the median strip of a divided roadway unless such strip is intended for use as a pedestrian mall.

g. No ticket seller shall vend within the geographical areas under the jurisdiction or control of the department of parks and recreation unless written authorization therefor has been obtained from the commissioner of parks and recreation.
h. Where exigent circumstances exist and a police officer or other authorized officer or employee of any city agency gives notice to a ticket seller to temporarily move from any location such ticket seller shall not vend from such location. For purposes of this subdivision, exigent circumstances shall include, but not be limited to, unusually heavy pedestrian or vehicular traffic, existence of any obstructions in the public space, an accident, fire or other emergency situation, a parade, demonstration, or other such event or occurrence at or near such location.

i. No ticket seller shall use equipment, stands, vehicles, racks, or displays in connection with vending tickets.
j. No ticket seller shall make fraudulent, misrepresentative, or false statements in connection with the vending of tickets.
§ 20-557 Suspension and revocation of license. Any ticket seller license may be suspended or revoked upon notice and hearing for any of the following causes:

(i) fraud, misrepresentation, or false statements contained in the application for the license or any renewal application;
(ii) fraud, misrepresentation, or false statements made in connection with the vending of tickets;
(iii) violation of chapter one or subchapter one of chapter five of this title, or any rules promulgated pursuant to such chapter or subchapter; provided, however, that in the event of a conflict between such chapter and subchapter and this subchapter, this subchapter shall prevail;
(iv) four or more violations of any provision of this subchapter or any rules promulgated pursuant to such subchapter within a two-year period;
(v) failure to answer a summons or notice of violation, appear for a hearing, or pay a fine or civil penalty imposed pursuant to chapter one of this title or this subchapter, or any rules promulgated pursuant to such chapter or subchapter; or

(vi) conviction of a misdemeanor under this subchapter.
§ 20-558 Enforcement and rules. a. Authorized officers and employees of the department, the police department, and any department designated by the commissioner, as well as any police or peace officer, shall have the power to enforce any provision of this subchapter or any rule promulgated pursuant to this subchapter. This provision shall in no way restrict any other power granted by law to an officer or employee of any city agency.

b. Any police officer may seize tickets to be vended by an unlicensed ticket seller.  

c. The commissioner shall make such rules deemed necessary for the proper implementation and enforcement of this subchapter.
§ 20-559 Penalties. a. Any person who violates any provision of section 20-551 or subdivision a of section 20-556, or any rules promulgated pursuant to such section or subdivision, shall be guilty of a misdemeanor punishable by a fine of not less than $250 nor more than $1,000, or by imprisonment for not more than 90 days or by both such fine and imprisonment. 
b. Except as provided in subdivision a of this section, any person who violates a provision of this subchapter or any rule promulgated pursuant to such subchapter shall be guilty of an offense punishable as follows:

1. For the first violation, a fine of not less than $50 nor more than $100;

2. For the second violation issued for the same offense within a period of one year of the date of the first violation, a fine of not less than $100 nor more than $200;

3. For the third violation within a period of two years of the date of the first violation, a fine of not less than $250 nor more than $500; and

4. For any subsequent violations within a period of two years of the date of the first violation, a fine of not more than $1,000.

c. In addition to the fines set forth in subdivisions a and b of this section, any person who violates any provision of this subchapter or any rules promulgated pursuant to such subchapter shall be subject to a civil penalty of not less than $250 nor more than $1,000 per day.

d. A proceeding to recover any civil penalty pursuant to this section shall be commenced by the service of a notice of violation which shall be returnable to the office of administrative trials and hearings.
§ 2. Separability. If any clause, sentence, paragraph, section or part of this local law shall be adjudged by any court of competent jurisdiction to be invalid, such judgment shall not affect, impair or invalidate the remainder thereof, but shall be confined in its operation to the clause, sentence, paragraph, section or part of this local law that was adjudged to be invalid.

§ 3. This local law takes effect in 120 days, except that the commissioners of consumer affairs and transportation may take all actions necessary for its implementation, including the promulgation of rules, prior to such effective date.
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