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Introduction

On February 22, 2016, the Committee on Mental Health, Developmental Disabilities, Alcoholism, Substance Abuse, and Disability Services, chaired by Council Member Andrew Cohen, will hold second hearing on two bills: Proposed Int. No. 881-A, A Local Law to amend the administrative code of the city of New York, in relation to the designation of disability service facilitators at city agencies, and Proposed Int. No. 883-A, A Local Law to amend the administrative code of the city of New York, in relation to requiring advertising and other materials pertaining to public events to include information regarding accessibility for people with disabilities. The Committee first considered the original versions of these bills, Int. No. 881 and Int. No. 883, at its October 22, 2015 hearing, at which time testimony was heard from the Mayor’s Office for People with Disabilities (MOPD), advocates, and service providers. Following this hearing, several amendments were made to both bills, which will be described in detail later in this report. 
Background

The Americans with Disabilities Act (ADA)


The Americans with Disabilities Act (ADA) was introduced in Congress in 1988 and signed into law by President George H.W. Bush on July 26, 1990.
 The ADA was created to “provide a clear and comprehensive national mandate for the elimination of discrimination against individuals with disabilities.”
 The law thus established prohibitions against discrimination in employment (Title I), public services furnished by governmental entities (Title II), and public accommodations provided by private entities (Title III) with the goal of ensuring equal opportunity for persons with disabilities to participate in American life. The ADA was modeled after the Civil Rights Act of 1964 and effectively serves, together with Section 504 of the Rehabilitation Act of 1973, as an equal opportunity law for people with disabilities.
A collaborative effort between Democrats, Republicans, the legislative and the executive branches, federal and state agencies, and people with and without disabilities, the ADA was the world’s first comprehensive declaration of equality for people with disabilities. President George H.W. Bush’s statement at the signing of the ADA, “let the shameful walls of exclusion finally come tumbling down,”
 encapsulated the message of the Act: that millions of Americans with disabilities are full-fledged citizens and are entitled to legal protections that ensure them equal opportunity and access. However, despite these important protections, significant obstacles and barriers remain to full engagement in civic and social life, particularly due to inequalities that still exist in public accessibility and transportation.

The ADA provides that Title II entities, including local governments such as New York City, may not exclude qualified individuals
 with a disability, by reason of such disability, from participation in, or deny them the benefits of, the services, programs, or activities of the public entity.
 Courts have also held that Title II also prohibits actions that have the effect of discriminating against individuals with disabilities through “inaction, thoughtlessness, or equal treatment when particular accommodations are necessary.”
 Title II’s coverage is broad, and includes all governmental activities of a public entity, including those carried out by contractors.

To ensure full compliance with the ADA, the statute requires that a public entity
 employing 50 or more persons designate at least one employee to coordinate its compliance efforts and carry out responsibilities under Title II’s implementing regulations.
 These responsibilities include the investigation of any complaint made to the entity alleging noncompliance with the regulations, or an action that would be prohibited by them.
 The name, office address, and telephone number of the designated employee must be made publicly available.
 Furthermore, covered entities are required to adopt and publish grievance procedures for the “prompt and equitable” resolution of complaints alleging prohibited actions under Title II.
 
Discussion

Proposed Int. No. 881-A and Proposed Int. No. 883-A
Int. No. 881 was introduced on August 13, 2015 by Council Members Helen Rosenthal and Richie Torres, and Int. No. 883 was introduced on the same day by Council Members Rosenthal and Torres. The Committee first heard the bills at its hearing on October 22, 2015. At this hearing, the Committee heard testimony from MOPD, as well as a number of advocates and service providers.
Following this hearing, both bills were amended. Int. No. 881 was amended to change the title of the applicable employee(s) from “ADA Coordinator” to “Disability Service Facilitator” (“Facilitator”) and to require the head of each agency to consult with MOPD in designating a Facilitator for their agency. The legislation was further clarified to expand the Facilitator’s responsibilities to comply with and carry out an agency’s responsibilities under other federal, state, and local laws and regulations concerning persons with disabilities (in addition to the ADA), as well as to require that the Facilitator be knowledgeable about the ADA and other laws and regulations concerning persons with disabilities. The amended legislation also permits the Facilitator’s functions to be performed by the employee(s) designated by an agency as the agency’s ADA Coordinator pursuant to federal law. Additionally, the amended bill permits those agencies with fifty or fewer employees to consult with MOPD and designate a city employee to serve as the Facilitator for more than one of these smaller agencies. Int. No. 881 was further amended to enumerate the specific functions of the Facilitator position, as well as to require the head of each agency to, at the request of MOPD, make their Facilitator available to confer with, and receive periodic training from, MOPD.
Int. No. 883 was amended to change the applicability of the legislation from those events open to the public hosted by city agencies with a capacity of 25 persons or more, to all such events regardless of capacity. The legislation was clarified that Community Boards and Community District Education Councils may comply with the legislation if practicable. Additionally, Int. No. 883 was amended to require agencies to encourage their contracted entities to comply with the requirements of the legislation for events hosted by those entities. The legislation was further amended to require all materials to include information about specific available accessibility accommodations, to the extent practicable for the selected form of media. The amended legislation clarifies that: the availability of wheelchair accessibility should be designated by the relevant symbol used by New York State; the availability of communication access real-time translation should be designated by the letters “C-A-R-T”; the availability of sign language interpretation should be designated by the applicable international symbol (or successor symbol); the availability of assistive listening symbols should be designated by the international symbol (or successor symbol) of access for hearing loss; and that the availability of other accommodations should be indicated by the relevant international symbol, if applicable. 

The legislation was amended to require MOPD to develop and make available on its website and to each agency (as well as members of the public, upon request) a guide to assist agencies in notifying the public about the availability of, and how to respond to requests for, reasonable accommodations. The guide was also required to contain a comprehensive list of common disability access symbols and to be periodically updated as appropriate. Finally, the legislation was amended to require MOPD (rather than the Department of Health and Mental Hygiene) to take actions necessary for the law’s implementation. 

In addition to the foregoing substantive amendments, minor technical amendments were made to both bills.
Analysis
Proposed Int. No. 881-A, A Local Law to amend the administrative code of the city of New York, in relation to the designation of disability service facilitators.
Section 1 of Proposed Int. No. 881-A amends the Administrative Code (the Code) to add a new Chapter 10 to Title 23. New section 23-1001 of the Code defines the ADA as the “Americans with Disabilities Act, title 42 of the United States code section 12101, et seq.” and the “ADA Coordinator” as “the employee designated by an agency pursuant to Section 35.107 of Title 28 of the Code of Federal Regulations.” 

Subdivision a of new section 23-1002 of the Code requires each agency, in consultation with the Mayor’s Office for People with Disabilities (MOPD), to designate an employee as the agency’s Disability Service Facilitator (“Facilitator”). The Facilitator would coordinate the agency’s efforts to comply with and carry out its responsibilities under the ADA and other federal, state, and local laws and regulations concerning accessibility for persons with disabilities. The Facilitator must be knowledgeable about the ADA and other federal, state, and local laws and regulations concerning persons with disabilities. Section 23-1002 permits the functions of the Facilitator, at the discretion of each agency, to be performed by the employee or employees designated by the agency as the agency’s ADA Coordinator. Furthermore, agencies with fifty or fewer employees are permitted to designate an employee of the city, in consultation with MOPD, to serve as the Facilitator for one or more of these agencies.

Subdivision b of new section 23-1002 defines the functions of the agency Facilitator. These include, but are not limited to, the following: to serve as the primary contact within that respective agency for persons with disabilities requesting auxiliary services; to coordinate auxiliary services for persons with disabilities; to respond to inquiries from members of the public concerning accessibility; to develop agency policies and procedures to ensure full programmatic and communication accessibility for persons with disabilities; to conduct periodic training, as may be required by the head of the agency, for agency staff on disability access issues; to provide accessible notices to members of the public advising them of their rights under the ADA, the New York State Human Rights Law, the New York City Human Rights Law, and regulations promulgated by the agency related to persons with disabilities, as well as the agency’s ADA grievance procedure; to assist in the investigation of any complaint communicated to the agency alleging the agency’s non-compliance with the ADA and/or other applicable federal, state, and local laws relating to people with disabilities, or alleging any actions that would be prohibited by these laws; to document and maintain records of complaints made pursuant to the ADA and other applicable federal, state, and local laws relating to people with disabilities, and to forward these complaints to MOPD; to analyze and make recommendations to the head of the agency and to MOPD to resolve physical and programmatic access issues; and to perform any other functions that the head of each agency may assign.


Subdivision c requires the head of each agency, at the request of MOPD, to make the agency’s Facilitator available to confer with, and to receive periodic training from, MOPD.


Subdivision d requires each agency to post the name, office address, electronic mail address, and telephone number of the employee or employees designated as the Facilitator on its website. MOPD is further required to post on its website the names of all persons designated by agencies to serve as Facilitators. 

Section 2 of Proposed Int. No. 881-A provides that this local law takes effect 90 days after it becomes law.
Proposed Int. No. 883-A, A Local Law to amend the administrative code of the city of New York, in relation to requiring advertising and other materials pertaining to public events to include information regarding accessibility for people with disabilities 
Section 1 of Proposed Int. No. 883-A amends chapter 10 of title 23 of the Administrative Code to add a new section 23-1003. Subdivision a of section 23-1003 defines “events open to the public” as any event hosted by city agency to which members of the general public are invited (whether for a fee or complimentary). However, Community Boards and Community District Education Councils may comply with the provisions of such section 23-1003 only if practicable.

Subdivision b of section 23-1003 requires agencies to encourage contracted entities to comply with the requirements of subdivisions c and d of this section for events hosted by those entities.   

Subdivision c of section 23-1003 of the Code requires that all advertisements, posters, invitations, and other publicity materials (in print or electronically) for events open to the public contain information on who to contact for information regarding accessibility for people with disabilities at the event and a deadline for when requests for accommodations for people with disabilities must be received by the organizer of the event. 

Subdivision d of section 23-1003 requires that all materials described in subdivision c (all advertisements, posters, invitations, and other publicity materials, in print or electronically), to the extent practicable for the selected form of media, include information about the availability of, at the venue or venues for the event: wheelchair accessibility (designated by the symbol provided for in Section 101 of the New York State Executive Law); Communication Access Real-Time Translation (designated by the letters “C-A-R-T”); sign language interpretation for persons who are deaf or hard of hearing (designated by the international symbol-or successor symbol-to indicate the availability of sign language interpretation); any other technology or service for persons who are deaf or hard of hearing; assistive listening systems for people with hearing loss (designated by the international symbol of access for hearing loss, or a successor symbol), and when available, the specific kind of system (including, but not limited to, induction loop assistive listening systems); and any other accommodations for people with disabilities that will be available (indicated by the relevant international symbol, if applicable). 

Subdivision e requires MOPD to develop, make available on its website, and distribute to each agency (and to members of the public, upon request), a guide to assist agencies in notifying the public about the availability of, and responding to requests for, those reasonable accommodations described in subdivision d. Subdivision e further requires the guide to contain a comprehensive list of common disability access symbols, and to be periodically updated as appropriate.
Bill section 2 establishes that the local law takes effect 120 days after enactment, and requires the Mayor’s Office for People with Disability to take those actions necessary for its implementation (including the promulgation of rules) prior to the effective date.
Proposed Int. No. 881-A

By Council Members Rosenthal, Torres, Cohen, Eugene, Koo, Lancman, Koslowitz, Cabrera, Chin, Van Bramer, Crowley, Levin, Reynoso, Palma, Deutsch, Dromm, Menchaca, Vallone and Ulrich

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to the designation of disability service facilitators at city agencies

Be it enacted by the Council as follows:
Section 1. Title 23 of the administrative code of the city of New York is amended by adding a new chapter 10 to read as follows:
Chapter 10
NONDISCRIMINATORY ACCESS TO SERVICES
§ 23-1001 Definitions. For the purposes of this chapter:
ADA. “ADA” means the Americans with Disabilities Act, title 42 of the United States code section 12101 et seq. 

ADA coordinator. “ADA coordinator” means the employee designated by an agency pursuant to section 35.107 of title 28 of the code of federal regulations.
§ 23-1002 Disability service facilitator. a. The head of each agency, in consultation with the mayor’s office for people with disabilities, shall designate an employee as such agency’s disability service facilitator, to coordinate its efforts to comply with and carry out its responsibilities under the ADA and other federal, state, and local laws and regulations concerning accessibility for persons with disabilities. Such facilitator shall be knowledgeable about the ADA, and other federal, state, and local laws and regulations concerning persons with disabilities. The functions of such facilitator, at the discretion of each agency, may be performed by the employee or employees designated by such agency to be that agency’s ADA coordinator. Agencies with fifty or fewer employees may, in consultation with the mayor’s office for people with disabilities, designate an employee of the city to serve as the disability service facilitator for more than one of such agencies.

b. The functions of the disability service facilitator shall include, but not be limited to: 

1.  Serve as the primary contact within that respective agency for persons with disabilities requesting auxiliary services;

2.   Coordinate auxiliary services for persons with disabilities; 

3.   Respond to inquiries from members of the public concerning accessibility;

4. Develop agency policies and procedures to ensure full programmatic and communication accessibility for persons with disabilities;

5.  Conduct periodic training for agency staff on disability access issues, as may be required by the head of such agency;

6.  Provide accessible notices to members of the public advising them of their rights under the ADA, the New York state human rights law, the New York city human rights law, and regulations promulgated by such agency related to persons with disabilities, as well as the agency’s ADA grievance procedure;   

7.  Assist in the investigation of any complaint communicated to such respective agency alleging its noncompliance with the ADA and/or other applicable federal, state, and local laws relating to people with disabilities, or alleging any actions that would be prohibited by such laws;

8.   Document and maintain records of complaints made pursuant to the ADA and other applicable federal, state, and local laws relating to people with disabilities, and forward such complaints to the mayor’s office for people with disabilities;

9.   Analyze and make recommendations to the head of each such agency and to the mayor’s office for people with disabilities to resolve physical and programmatic access issues; and

10.  Perform any other functions as may be assigned by the head of each agency. 

c.  At the request of the mayor’s office for people with disabilities, the head of each agency shall make such agency’s disability service facilitator available to confer with, and receive periodic training from, the mayor’s office for people with disabilities.

d. Each agency shall post the name, office address, electronic mail address, and telephone number of the employee or employees designated as the disability service facilitator on their website. The mayor’s office for people with disabilities shall post on its website the names of persons designated to act as the disability service facilitator within each agency. 
§ 2. This local law takes effect 90 days after it becomes law.
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Proposed Int. No. 883-A

By Council Members Rosenthal, Torres, Cohen, Mendez, Eugene, Koo, Rose, Wills, Koslowitz, Cabrera, Chin, Van Bramer, Crowley, Levin, Reynoso, Palma, Deutsch, Dromm, Menchaca, Treyger and Vallone

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to requiring advertising and other materials pertaining to public events to include information regarding accessibility for people with disabilities.

Be it enacted by the Council as follows:
Section 1. Chapter 10 of title 23 of the administrative code of the city of New York is amended by adding a new section 23-1003 to read as follows:
§ 23-1003 Notification of accessibility for events open to the public. a. For the purposes of this section, “events open to the public” shall mean any event to which members of the general public are invited, whether for a fee or complimentary, hosted by a city agency, except that community boards and community district education councils may comply with the provisions of this section if practicable.

b.   Agencies shall encourage contracted entities to comply with the requirements of subdivisions c and d of this section for events hosted by such entities. 

c.   All advertisements, posters, invitations, and other publicity materials for events open to the public, whether in print or via electronic means, shall contain information regarding who to contact for information regarding accessibility for people with disabilities at the event and a deadline for when requests for accommodations for people with disabilities must be received by the organizer of the event.
d. All materials described in subdivision c of this section, to the extent practicable for the selected form of media, shall include information regarding the availability of:
1. wheelchair accessibility at the venue or venues for the event, which shall be designated by the symbol provided for in section one hundred one of the executive law, or successor symbol;
2. communication access real-time translation, which shall be designated by the letters “C-A-R-T”; sign language interpretation at the event for persons who are deaf or hard of hearing, which shall be designated by the international symbol or successor symbol to indicate the availability of sign language interpretation; or any other technology or service for persons who are deaf or hard of hearing, at the venue or venues for the event; 

3. assistive listening systems for people with hearing loss at the venue or venues for the event, which shall be designated by the international symbol of access for hearing loss or successor symbol, and when available, the specific kind of system, including, but not limited to, induction loop assistive listening systems; and
4. any other accommodations for people with disabilities that will be available at the venue or venues for the event, which shall be indicated by the relevant international symbol if applicable.
e.  The mayor’s office for people with disabilities shall develop, make available on its website, and distribute to each agency, and members of the public upon request, a guide to assist agencies in notifying the public about the availability of, and responding to requests for, reasonable accommodations described in subdivision d of this section. The guide shall contain a comprehensive list of common disability access symbols, and shall be periodically updated as appropriate.

§ 2. This local law shall take effect 120 days after it becomes law, except that the mayor’s office for people with disabilities shall take such actions as are necessary for its implementation, including the promulgation of rules, prior to such date.
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� George Bush: "Statement on Signing the Americans with Disabilities Act of 1990," July 26, 1990. Online by Gerhard Peters and John T. Woolley, The American Presidency Project. � HYPERLINK "http://www.presidency.ucsb.edu/ws/?pid=18712" �http://www.presidency.ucsb.edu/ws/?pid=18712� 


� 42 U.S.C. §§ 12101(b)(1) 


� Bush, supra note 1. 


� Sarah Parker Harris, Randall Owen and Cindy De Ruiter, Civic Engagement and People with Disabilities: The Role of Advocacy and Technology, Journal of Community Engagement & Scholarship. Spring2012, Vol. 5 Issue 1, p70-83, available at � HYPERLINK "http://jces.ua.edu/civic-engagement-and-people-with-disabilities-the-role-of-advocacy-and-technology/" �http://jces.ua.edu/civic-engagement-and-people-with-disabilities-the-role-of-advocacy-and-technology/� 


� The ADA defines a “qualified individual” as “individual with a disability who, with or without reasonable modifications to rules, policies, and practices, or removal of barriers, or the provision of auxiliary aids and services, meets the essential eligibility requirements for the receipt of services or for participation.” 42 U.S.C.§ 12131(2).


� 42 U.S.C.A. § 12132; 28 C.F.R. §§ 35.101, 35:130(a). 


� Matthews v. Jefferson, 29 F. Supp. 2d 525 (W.D. Ark. 1998). 


� 28 C.F.R. § Pt. 35, App. B


� The term “public entity” applies not only to a state or local government, but to “any department, agency, special purpose district, or other instrumentality of a state or local government.” 42 U.S.C.A. § 12131(1)(B); 28 C.F.R. § 35.104. Thus, any City agency or office employing 50 or more persons would be subject to this requirement. 


� 28 C.F.R. § 35.107


� Id.


� Id.


� 28 C.F.R. § 35.107(b). 
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