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I.
Introduction
On Thursday January 14, 2016, the Committee on Consumer Affairs, chaired by Council Member Rafael Espinal, will hold a hearing on two pieces of legislation: Proposed Introductory Bill Number 803-A (“Proposed Int. No. 803-A”), sponsored by The Speaker and Council Member Richards, is a local law to amend the administrative code of the city of New York, in relation to the sale of children’s products containing certain chemicals, and Preconsidered Resolution Number __ (“Preconsidered Res. No.__”), sponsored by Council Member Richards, is a resolution calling upon the United States Consumer Product Safety Commission to establish lower total content levels of regulated chemicals for children’s toys and to establish consistent standards for all children’s products.
Those invited to testify include the administration, various chambers of commerce, environmental advocates, representatives of the children’s products industry and other interested parties. 

II.
Background

The harmful effects of environmental chemicals—those found in the air, water, food, clothing, toys and other consumer products—on human health is well-established in scientific literature and broadly accepted by governments, civil society and industry worldwide.
 Children and babies are especially exposed to the harmful effects of environmental toxicants because, relative to their size and weight, they breathe more air, drink more water, and consume more food than adults.
 In utero, infancy and early childhood, the developing human brain is uniquely vulnerable to the harmful effects of chemical exposure and such exposure has been linked to neurological disorders such as those along the autism spectrum, attention-deficit hyperactivity disorder, dyslexia, and other cognitive impairments.
 The typical behavior of children and babies—to explore the world by crawling on the ground and putting objects in their mouths—also increases their exposure to harmful chemicals.
 Since toxicants such as heavy metals cannot be expelled by the body, early exposure simply means greater exposure as toxicants accumulate in the body over longer time.
     

The regulation of chemicals in consumer products is a complex and multi-layered regime in the United States. According to health and environmental advocates, however, current laws and regulations have proven insufficient to protect New York City consumers from harmful children’s products that are offered for sale in stores across the five boroughs.
 The Department of Consumer Affairs (DCA) has taken measures to raise consumer awareness of the dangers on the shelves by posting tips to avoid purchasing children’s products that contain hazardous chemicals.
 Further, in December of 2014, DCA Commissioner Julie Menin petitioned the federal government to investigate 66 chemicals of “high concern” and to ban those chemicals if they are found to pose a risk to human health.
  
III. 
Federal Legislation


The federal regulatory framework on toxic chemicals in consumer products is stretched over at least four statutes administered by two different federal agencies. Chemicals are regulated by the Environmental Protection Agency (EPA) as authorized by the Toxic Substances Control Act (TSCA). Consumer products containing chemicals are regulated by the Consumer Product Safety Commission (CPSC), which administers the Consumer Product Safety Act (CPSA), the Federal Hazardous Substances Act (FHSA), and the Consumer Products Safety Improvement Act (CPSIA).  
a. Federal regulation of chemicals 

The Toxic Substances Control Act was enacted in 1976 to regulate chemicals that present an unreasonable risk of injury to health or the environment.
 The EPA begins its review with test data submitted by the manufacturer of a new chemical. After this review, the EPA may prohibit or restrict the use or production of chemicals it finds by “substantial evidence” to pose an “unreasonable risk” of human injury or environmental harm.
 This balancing test permits the EPA to restrict or prohibit the use of a chemical only if the severity and likelihood of the potential injury from its use offsets the economic harm that the restriction would impose on manufacturers and consumers.
 The EPA's unsuccessful attempt to ban asbestos, a well-known carcinogen, illustrates the difficulty of conducting TSCA's balancing test.


TSCA grandfathered in some 60,000 chemicals that were already in use at the time when the law was passed, declaring them safe until proven otherwise.
 Manufactures were not required to submit data, thus shifting the burden of proof to government agencies to conduct initial tests of tens of thousands of chemicals already in use. Further, while the language of TSCA appears to grant the EPA wide authority over chemical production, the agency's ability to promulgate restrictions over chemicals has been hampered by the lack of sufficient data available for its assessments.
 In the 40 years since TSCA was enacted, the EPA has required additional testing on only 200 chemicals and restricted the use of five. All told, the agency lacks health data on the vast majority of the 84,000 chemicals on the TSCA inventory.


TSCA has not been substantially revised or updated over the four decades of its implementation, despite major advances in our ability to study and predict health impacts caused by chemicals.
 Congress is considering two bills to reform TSCA that would strengthen the EPA’s ability to ban harmful chemicals.

b. Federal regulation of consumer products 


The Consumer Product Safety Commission regulates the manufacturing and distribution of consumer products, including children’s products and toys, by administering the Consumer Product Safety Act and the Federal Hazardous Substances Act.
 The CPSC has authority to ban or regulate substances that are hazardous and that may cause substantial injury or illness, however, it rarely exercises this power. 
 

Both the FHSA and the CPSA require significant evidentiary burdens before the agency may take action.
 In 2008, Congress passed the Consumer Product Safety Improvement Act to regulate additional chemicals in toys and child care and feeding products, presumably with the intent to respond to and restrict dangerous products. 
 The CPSIA allows localities to regulate some chemicals. For example, it allows for local regulation of “any phthalate alternative not specifically regulated in a consumer product safety standard under the [CPSIA].”
 

While the CPSIA did ban additional products and chemicals, many continue to find the CPSC’s regulatory work inadequate and reactionary. Rules promulgated under the CPSIA rely on safety standards issued by the American Society for Testing and Materials (ASTM) to specify maximum allowable levels of antimony, arsenic, cadmium, cobalt, lead, and mercury in children’s toys.
 These safety standards provide for testing of soluble levels of certain chemicals in toys, a form of testing that requires extensive laboratory analysis that simulates a specific form of exposure.
 According to studies conducted by health and environmental advocates, harmful chemicals can be more easily detected by their total content standards with the use of an X-Ray Fluorescence (XRF) Analyzer.
 Further, the safety standards set forth in CPSC’s regulations only apply to children’s toys, not children’s products such as jewelry, bottles, and clothing, which arguably pose as great a risk to children’s health and well-being.
IV. 
State and Local Legislation 

 In response to perceived shortcomings in the federal regulatory scheme, a number of states have passed laws to allow state regulators to ban certain chemicals if they are shown to cause harm. In Maine, the Toxic Chemicals in Children’s Products Law of 2008 allows state regulators to prohibit the sale of any children’s products that contain certain identified chemicals of “high concern” if a safer alternative exists.
 The law provides Maine with a framework for examining chemicals of concern and lays out a process by which harmful chemicals can be removed from products sold in the state. Under the law, the state’s Department of Environmental Protection has identified five chemicals as priority chemicals whose use by manufacturers must be reported to the Department.
 Further, certain consumer products that contain bisphenol A (BPA) have been banned entirely.


In Washington, the Children’s Safe Products Act of 2008 requires manufacturers of children’s products sold in the state to file a report to the state Department of Ecology if their products contain any of 66 chemicals identified as chemicals of high concern to children.
 According to health and environmental advocates, the disclosure requirement of the Washington law has uncovered previously hidden hazards in children’s products such as clothing, car seats, bedding, tableware and toys.
 

In more recent years, Vermont
 and Oregon
 have passed similar disclosure laws requiring manufacturers to file reports when their products contain certain chemicals of high concern. 

In April of 2015, the New York State Assembly passed the Child Safe Products Act to regulate toxic chemicals in children’s products.
 This bill would have tightened standards on toxic chemicals used in kids' products, from car seats to toys to clothes. Existing New York state law prohibits the sale of any child care product intended for use by a child three years of age or younger that contains BPA. 
  

Several New York counties have passed local laws concerning chemicals in children’s toys and products. In December of 2014, the Albany County Legislature passed the Toxic Free Toys Act, barring the sale of children’s products that contain benzene, lead, mercury, antimony, arsenic, cadmium, or cobalt.
 Shortly after its enactment, a coalition of toy manufacturers and trade associations challenged the law in federal court, alleging that it is preempted by federal law.
 In May 2015, a judge issued an order allowing Albany to promulgate rules, but prohibiting enforcement until six months after a court issues a decision on the merits.

Legislation similar to the Albany law has since been passed in Westchester County,
 Suffolk County
 and Rockland County.
    
III.
Analysis of Proposed Int. No. 803-A

Section one of Proposed Int. No. 803-A would add a new section 20-699.7 and subchapter 12 to chapter four of title 20 of the administrative code, titled Children’s Products. Proposed subdivision a of the proposed subchapter would define key terms. 

Proposed subparagraph one of subdivision b would make it unlawful for any person to knowingly distribute, sell or offer for sale any children’s product containing certain specified chemicals over certain specified weight by parts per million. 

Proposed subparagraph two of subdivision b would make it unlawful for any person to knowingly distribute, sell or offer for sale any toy that does not comply with section 2056b of the United States code, any successor section, and any regulations promulgated thereunder. 

Proposed subdivision c would provide that the provisions of the new section would apply to products sold and distributed as new.

Proposed subdivision d would provide that any violations of the new section or rules promulgated thereunder shall be subject to a civil penalty between $250 and $500 for a first violation, and a civil penalty between $750 and $1,000 for each subsequent violation.

Section two of the bill would provide that if any portion of the proposed local law is declared invalid or unconstitutional, that portion shall be severed and the remainder of the proposed local law shall remain in full force and effect. 

Finally, section three of the bill would provide that the local law will take effect 180 days after its enactment. 
IV.
Analysis of Preconsidered Res. No. ___

The Preconsidered Resolution calls upon the United States Consumer Product Safety Commission to establish lower total content levels of regulated chemicals for children’s toys and to establish consistent standards for all children’s products. The resolution notes that the regulation of chemicals in consumer products is complex and multi-layered. It cites the example of New York State where the chemicals in children’s products, and the chemicals themselves, fall under the purview of five different federal and state agencies. The resolution notes that the advocate community finds the complex regulatory wholly inadequate to protect consumers in general, and children in particular.  

The resolution references the Agency for Toxic Substances and Disease—a division of the United States Department of Health and Human Services, which indicates that children are at greater risk from environmental toxins for reasons such as higher metabolic rate, shorter stature causing them to live and play closer to the ground where contaminants are found, and the ability of some toxicants to more readily penetrate children’s skin.  

The resolution notes that the Consumer Product Safety Commission (CPSC), empowered by the Consumer Product Safety Act and the Consumer Product Safety Improvement Act, regulates the manufacturing and distribution of consumer products, including children’s toys and products. The resolution notes that CPSC has set maximum allowable levels of antimony, arsenic, cadmium, cobalt, lead, and mercury in children’s toys based on standards issued by the American Society for Testing and Materials. These standards provide for testing of soluble levels of certain chemicals in toys and may allow for a high content of chemicals of concern in materials meant for children. The resolution calls for a change to total content levels, which are easier to test and would better protect children.

The resolution notes that CPSC’s standards for the chemicals and heavy metals only affect toys, not all children’s products such as jewelry, bottles and clothes. The resolution lists the adverse effects of antimony, arsenic, cadmium, cobalt, lead, and mercury and notes that these chemicals can accumulate in the body over time. The resolution concludes calling upon the Consumer Product Safety Commission to establish lower total content levels of regulated chemicals for children’s toys and to establish consistent standards for all children’s products.
Proposed Int. No. 803-A

By The Speaker (Council Member Mark-Viverito) and Council Members Richards, Chin, Constantinides, Gentile, Koo, Wills, Levin, Levine, Johnson, Rosenthal, Vallone, Vacca, Williams, Garodnick, Gibson, Cumbo, Dromm, Reynoso, Rose, Rodriguez, Maisel, Koslowitz, Deutsch, Crowley, Lander, Van Bramer, Miller and Kallos

A Local Law to amend the administrative code of the city of New York, in relation to the sale of children’s products containing certain chemicals

Be it enacted by the Council as follows:
Section 1. Chapter 4 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 13 to read as follows:

SUBCHAPTER 13

Children’s Products

§ 20-699.7 Children’s Products. a. Definitions. For the purposes of this section, the following terms have the following meanings:
Children’s product. The term "children's product" means a product designed or intended for children 12 years of age or younger. "Children's product" does not include toys; batteries; consumer electronic products or components; paper products; or food, beverages, additives to a food or beverage, drugs, biologic or medical devices regulated by the United States food and drug administration.

Person. The term “person” means any individual, public or private corporation, industry, co-partnership, association, firm, trust, estate or any other legal entity whatsoever.

Toy. The term “toy” means any object designed, manufactured, or marketed as a plaything for children under 14 years of age or younger.

b. Sales prohibitions. 1. No person shall knowingly distribute, sell or offer for sale a children's product containing total content by weight of: (i) antimony over 40 parts per million; (ii) arsenic over 40 parts per million; (iii) cadmium over 75 parts per million; (vi) cobalt over 40 parts per million; (vii) lead over 100 parts per million total lead content by weight in any accessible part; (viii) lead over 90 parts per million total lead content by weight in paint or any similar surface coating; or (ix) mercury over 40 parts per million.

2. No person shall knowingly distribute, sell or offer for sale a toy that does not meet the safety standards set forth in section 2056b of title 15 of the United States code, or any successor section, and any regulations promulgated pursuant to such section.

c. Applicability. The provisions of this section shall apply to chemicals in children's products sold or distributed as new and do not apply to used children's products that are sold or distributed for free at secondhand stores, yard sales, on the internet, or donated to charities.

d. Penalties. Any person who violates the provisions of this section or rules promulgated thereunder shall be subject to a civil penalty of not less than $250 nor more than $500 for the first violation and for each subsequent violation a civil penalty of not less than $750 nor more than $1,000.

§ 2. If any subsection, sentence, clause, phrase, or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of the local law that added this subchapter, which remaining portions shall remain in full force and effect. 

§3. This local law takes effect 180 days after its enactment.
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Preconsidered Res. No.

Resolution calling upon the United States Consumer Product Safety Commission to establish lower total content levels of regulated chemicals for children’s toys and to establish consistent standards for all children’s products

By Council Member Richards


Whereas, The regulation of chemicals in consumer products is a complex and multi-layered regime, where specific chemicals and the products containing such chemicals can be subject to a number of different federal and state laws and regulations; and  


Whereas, In New York, chemicals used in children’s products and the actual products currently fall under the purview of no less than five different federal and State statutes administered by four different agencies; and


Whereas, Despite this complex regulatory structure, many environmental and health advocates believe that existing laws and regulations of chemicals are wholly inadequate to protect consumers and, in particular, children; and


Whereas, According to the Agency for Toxic Substances and Disease—a division of the United States Department of Health and Human Services—children can be especially susceptible to the adverse effects of environmental toxicants, due their higher metabolic rate, increased dermal exposure, shorter stature causing them to live and play closer to the ground where contaminants are found, and the ability of some toxicants to more readily penetrate children’s skin; and 


Whereas, The United States Consumer Product Safety Commission (CPSC) regulates the manufacturing and distribution of consumer products, including children’s toys and products, via the Consumer Product Safety Act and the Consumer Product Safety Improvement Act; and


Whereas, Under the Consumer Product Safety Improvement Act, the CPSC promulgated rules that adopted safety standards issued by the American Society for Testing and Materials that specify maximum allowable levels of antimony, arsenic, cadmium, cobalt, lead, and mercury in children’s toys; and


Whereas, These safety standards provide for testing of soluble levels of certain chemicals in toys, a form of testing that simulates a specific form of exposure and can allow a material with a high content of chemicals of concern in materials meant for children; and


Whereas, Total content standards, which are more easily tested than solubility standards, can encourage manufacturers to make design changes to enable inherently less harmful materials to be used, and thus would provide better protection for children; and


Whereas, The safety standards set forth in CPSC’s regulations only apply to children’s toys, not children’s products such as jewelry, bottles, and clothing; and  


Whereas, Exposure to harmful chemicals in children’s products poses as great a risk to children as does exposure to harmful chemicals in toys, and 


Whereas, Antimony can cause respiratory and cardiovascular damage, skin disorders, and gastrointestinal disorders; and


Whereas, Arsenic can cause skin lesions, cancer, developmental delays, neurotoxicity, diabetes, cardiovascular disease, and lung cancer; and


Whereas, Cadmium can result in kidney disease, bronchiolitis, emphysema, and damage to the liver, lungs, bone, immune system, blood, and nervous system; and


Whereas, Cobalt can cause cardiomyopathy and gastrointestinal effects from chronic oral exposure; and


Whereas, Lead can cause behavior and learning problems, lower intelligence quotients and hyperactivity, slowed growth, hearing problems, and anemia in children; and


Whereas, Mercury can cause damage to brain development, impacts on cognitive thinking, a decrease in fine motor and visual skills, and muscle weakness; and



Whereas, Heavy metals can build up in the body over years, and other sources of exposure to these chemicals can vary widely for children; now, therefore, be it


Resolved, That the Council of the City of New York calls upon United States Consumer Product Safety Commission to establish lower total content levels of regulated chemicals for children’s toys and to establish consistent standards for all children’s products.
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