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Examining the Unique Issues Facing Women in City Jails

Good afternoon, Chairperson Crowley and members of the Committee on Fire and Criminal Justice Services. |
am Dina Simon, Acting First Deputy Commissioner of the New York City Department of Correction. Thank yovu
for the opportunity to testify today regarding the unique issues facing women in city jails. This is an important
topic and we appreciate your attention to it. ' :

Since Commissioner Ponte came to our Department in 2014, he has emphasized that populations must be
managed according to their unique needs. This philosophy can be seen in the changes to managing the
adolescent population, the young adult population, the seriously mentally ill population, and we are applying it
to the female population, as well.

Information about the population

In order to frame the unique needs facing women in city jails, we would like to provide some background on
this population. '

Women make up about 10% of admissions into DOC custody, but only 7% of the average daily population,
which reflects their shorter Iengths of stay as compared to men. The average length of stay for women is 39
days; the average length of stay for men is 59 days. Half of all females admitted to our custody are discharged
in a week or less. About 60% of admitted women are released in less than two weeks and about 75% are
released in less than a month. Of the 6,604 female inmate admissions in fiscal year 2015, fewer than 1,100

were in custody for three months or longer.

Women spend less time in custody because, as a group, they are admitted to custody for less serious crimes
than men. For example, / '

* 35% of women are in custody on a top charge of a violent offense vs. 44% of men

* 23% of women are in custody on a top charge of a drug offense vs. 17% of men

* 13% of women are in custody on a top charge of a property crime vs. 6% of men

As with the male population, most of the women in custody are detainees whose cases have yet to be resolved.
This means their lengths of stay are uncertain, as they can either be bailed out or released by the court at any
time. '

All of the females in-DOC custody are housed in the Rose M. Singer Center, or RMSC, on Rikers Island.



Challenges Facing Women in DOC Custody

DOC recognizes that any gender responsive programming and strategies must respond to the significant needs
that women in our custody have and the challenges they face. About 70% of the women in our care are known
to mental health. The most common issues our women face are depression, anxiety, adjustment disorder, and
personality disorders. Additionally, a significant number of women admitted to custody test positive for drugs.
If mental health and substance abuse issues are not resolved, they are likely to seriously impact on a woman’s
successful reentry to the community. .

Another significant obstacle to reentry is the lack of support received by many women in custody. Female
inmates are visited less frequently than male inmates. A few issues contribute to this discrepancy. First, drug
addiction and mental illness can sever ties with family and friends. This is true for men and women (men who
suffer from drug addiction or mental illness are also visited less frequently), but these issues affect a higher
proportion of women. It is also possible that female inmates get fewer visitors because the social stigma of
incarceration is greater for women. Whatever the cause, this lack of support is something that must be
considered when we are providing programming and preparing women for discharge back to the community.

Programs

The Commissioner has placed an emphasis on increasing programming for all inmates in custody. We have
increased programming for adolescents and are doing so for young adults. We are also working to provide five
hours of daily programming for the adult population. '

The Department currently offers a variety of programs to address women’s unique needs in the areas of
reentry, employment and substance use needs. We are constantly looking to add to this catalogue in order to
more holistically address the varied and changing needs of our population.

A major program component for women is currently provided through our Individualized Correction
Achievement Network, or I-CAN. The program focuses on individuals who are at moderate to high risk of
recidivism and partners with the Osborne Association and Fortune Society to provide the tools and support
needed to ensure a successful reentry to the community along with a variety of program offerings such as
relapse prevention, anger management, parenting workshops, work readiness, and cognitive behavioral
therapy. The I-CAN programming uses Seeking Safety, an evidence-based, trauma-informed therapy proven
effective for women with substance abuse and mental illness. Upon release, I-CAN participants receive
assistance with employment, housing and substance use referrals. Earlier this year, the program was funded
for expansion, enabling us to increase the number of individuals we serve from 2,270 to 6,400.

A range of other programs address women’s educational and vocational needs. All 16-17 year olds attend
school at the East River Academy. The Department of Education’s Office of Continuing Adult Education offers
GED programming for adults. DOC’s Workforce Development Unit offers work readiness programming that
enables parficipants to create resumes, prepare cover letters, and practice interviewing. - The Manhattan
College allows women who already have a high school diploma or GED the opportunity to earn three credits
towards a college degree. The Horticultural Society of New York operates the Greenhouse Project, which
includes classroom instruction followed by hands-on experience that includes designing, installing, and
maintaining the multi-use gardens. Upon release, participants can join an internship program. Single Stop,
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available through a partnership with the Center for Urban and Community Services, assists city-sentenced
women who are 18 or older with public benefits, eviction prevention, and other civil legal matters including,
rap sheet error correction.

Several other programs focus on substance use, the impact of violence, and creative arts. Substance use
treatment programming is provided through A Road Not Taken, which uses cognitive behavioral therapy to
provide individual and group counseling. Steps to End Community Violence offers workshops that promote
healing and social change, and provides assistance with custody issues including counseling, home visits and
foster care services. A number of other providers offer leisure time activities including creative writing groups,
drama classes offered by Stella Adler Studio, Zumba classes, and yoga classes. The Ministerial Services staff and
Volunteer groups offer religious services and prayer groups and respond to women requesting assistance.

As | mentioned, the Department is working to expand program offerings so that all adults in the system receive
five hours of programming per day. As part of our efforts to meet this goal, the Department has identified
women-specific programming as an area for expansion. Program staff are looking for providers who may able
to address the needs of incarcerated women, since their pathways to incarceration and needs while
incarcerated are often different than men’s. We have identified a number of vendors who have experience
with reentry services and we are assessing their ability to provide the programming requested. Additionally,
the agency is hiring more counselling and reentry staff, who will be trained on the unique needs of incarcerated

women.

In many cases, the best way for us to help women, both to not be readmitted to our custody and to improve
‘their lives, is to securely connect them with the assistance, services, educational, and job training resources
that they need to be successful once discharged from our custody. To get a better sense of what those needs
are and what programs would be most helpful for the women in our custody, this past summer program staff
surveyed more than 100 women, representing a cross section of the population. The survey focused on what
the women would like to be doing with their time in custody as well as their reentry concerns and discharge
planning needs. In terms of idleness reduction, an overwhelming majority of women were interested in
exercise classes, domestic violence awareness classes, opportunities to be creative, and ways to deal with
stress. For discharge planning, popular areas of interest include help finding affordable housing, domestic
violence advocacy, assistance in regaining custody of their children, classes about strengthening parenting skills.
and interpersonal relationships, and classes about managing feelings and emotions. Interest in several areas of
vocational training and educational services ranked high on the list among most of the population, particularly
related to high school equivalency classes and general classes to improve reading and writing. These survey
results are helping program staff create new programs and expand or modify current ones.

Nursery

RMSC has a nursery where a mother can live with her child until that child is a year old. To be housed in the
nursery, a mother must apply and be accepted. The assessment is based on criteria including criminal history,
behavior while in custody, and ACS history. Pregnant women may apply to keep their babies after they are
born, and women who gave birth prior to entering DOC custody may also apply to have their infants brought in
to live with them.



The nursery census has been very low in recent years, so we have reexamined our nursery admission standards
while actively encouraging expectant mothers to apply. That being said, the safety of all of the children in the
nursery must be the top priority, so mothers who might pose a safety risk are not admitted. Use has increased
recently; there are four mothers and four babies in the nursery today.

In the nursery, the mothers are with their children all day. The mother can take the baby to visits and some
programs. If a mother needs to go to court or attend a program where she cannot take her infant, another
inmate who is a trained caretaker serves as the babysitter. A full-time nurse works with the mothers and
~ infants in the unit.

.Regarding the proposed Introduction 899, the Department can provide the Council with information about the
nursery, but we do not think it is necessary to formalize the reporting of these few data in a reporting bill.

PREA

The Department has been working to come into compliance with PREA réquirements. Six areas of the
Commissioner’s 14 Point Antiviolence Reform Agenda are PREA-related. These are:
1. Redefining the investigations division to ensure PREA training and integrity
2. Designing a recruitment, hiring, and staff selection plan in accordance with PREA
3. Expanding targeted training to add PREA training and specialized investigations and
medical/mental health staff training '
4. Improving leadership and culture to address a code of silence and to monitor retaliation
5. Creating an integrated classification and housing strategy that takes PREA’s screening requirements
and housing decision-making into account
_ 6. Redefining first line incident response and ensuring all staff know and perform all PREA required
response and reporting duties

In addition to these overarching initiatives, specific PREA compliance action plans are underway. A PREA
Implementation workgroup, consisting of DOC and partner agency staff, has been created to initiate
comprehensive efforts towards achieving PREA compliance at all facilities.

In July, the Commissioner and the Chief of Department issued a teletype informing all DOC about the PREA
initiative, including the law and its application. Staff were told to expect changes in policy, procedure, and
training and were advised that PREA would be rolling out agency-wide in the coming months. Also in July, the
Commissioner and the. Chief announced, via teletype, a new requirement that all supervisory staff (captains
and above) conduct and document unannounced rounds at various times to all parts of all facilities where
inmates have access, in order to identify and/or deter staff sexual abuse and sexual harassment. - These
announcements were a clear statement of DOC’s full commitment to achieving PREA compliance.

In November, the Department held a PREA leadership symposium for all uniformed leadership in the agency, to
introduce them to the standards and requirements under federal law. A new formal PREA policy is being
created now.



The Department expects to have complete camera coverage of inmate areas in RMSC by the end of calendar
year 2016. ) '

DOC has also entered into an MOU with Safe Horizons, which provides a rape crisis hotline and in-person victim
advocates for any victim needing or requesting emotional support services.

Additionally, the Department has established and staffed a hotline for private reporting (to non-unifofmed
staff) of all allegations of sexual abuse, harassment, and retaliation, consistent with PREA standards.
Information about this hotline is posted throughout the DOC facilities. '

- Importantly, earlier this year, DOC partnered with The Moss Group. The Moss Group is a leading expe‘rt in the
implementation of PREA. They provide technical assistance, operational assessments, and staff training. The
Moss Group has been assessing our system and helping us create a plan to come into compliance. Our
partnership with the Moss Group will continue for the next two years. '

Conclusion

As | have discussed, the Department is committed to providing effective gender responsive programs and
strategies and we are in the process of identifyihg ways to build on our current approach to supporting women
in our custody. The Department is an active participant in the Young Women'’s Initiative, led by City Council,
and we are committed to working with YW! partners to identify ways in which we can better support young
women in NYC, including those in DOC custody. Also, as part of our overall initiative on PREA, the Department
will be implementing gender-responsive training sessions for uniformed -and non-uniformed staff in the facility.
Finally, we are in the early stages of a process to create a gender-specific version of the Inmate Handbook,
which will be given to all women upon admission to custody. '

Thank you again for the opportunity to testify today. My colleagues and | will now be happy to answer any
questions that you have.
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Thank you for the opportunity to speak with you today. My name is Tanya Krupat and I am the
Program Director of the New York Initiative for Children of Incarcerated Parents at the Osborne
Association. The New York Initiative was launched in 2006 and is a statewide policy reform
effort to improve the lives of New York’s children who have experienced the arrest and/or
incarceration of a parent. '

I and many others across the City have spent the last 9 months testifying and meeting to oppose
the changes to visiting that the Department of Correction, with the support of the Mayor, were
pursuing; changes that would take NYC backwards, and would have set unprecedented visit
restrictions making it even harder than it already is to visit Rikers. Tomorrow, the Board of
Correction will vote on an amended set of changes that — thankfully- are much less restrictive;
their positive response to months of outcry from communities and faith-based leaders conveys
hope that public opinion and the voices of those directly affected and those who work with them,
matter and can actually influence decision-making. With this hope in mind, I thank you for
calling this hearing to focus on women on Rikers. ‘

I would like to focus on the need for a different approach to working with women that is trauma-
informed, and gender-sensitive, and how we might begin to get here, making a positive
difference not only for women incarcerated on Rikers, but for the staff who work there as well.

Women on Rikers- who make up less than 10% of the detained and sentenced populations- have
special needs. Data and research reveal that women do not go to jail for the same reasons men
do; their pathway to get there is distinct, they have greater parental responsibilities and a greater
likelihood of having dependents, as well as having significant trauma histories. As a résult, they
need different programming and different approaches. Trauma-informed, gender-sensitive has -
the potential to reduce infractions/tickets, increase Officer safety and improve the overall
environment, as well as- importantly- supporting women’s well-being.

While RMSC is a jail and security is the number one concern, there are ways to operate and
respond that assume or expect trauma and are prepared to respond to it in ways that minimize
harm for all. One such method of training is the Crisis Intervention Team (CIT) model that DOC
is currently rolling out on a small scale at two men’s jails for those categorized as mentally ill.
This approach is not just applicable and appropriate for those with acute mental illness, however;
it is an effective tool with anyone and should be operationalized across all jails, prioritizing
RMSC given the high rates of trauma among incarcerated women. All COs in RMSC should be
trained in this method.

Additionally, steps should be taken to address the frequent turn-over of the staff and leadership
within the jail. The current process for promoting DOC staff to Deputy Wardens is that they have
to gain experience as a Deputy Warden of Security, Programming, and Administration at various
jails. This means they rotate frequently before becoming Warden and even after being promoted
to Warden, they may rotate between jails. This is not such a challenge for the other jails which



all serve men, but for Rose M Singer- the only jail housing and serving women- this is a
significant deterrent to effective “population management” (to use DOC’s term) not to mention
trauma-informed and gender-sensitive programming.

As with other special populations, staff should be chosen/ assigned to RMSC who want to work
with women. Staff at RMSC should receive different, specialized training that is gender-sensitive
and trauma-informed and should receive compensation and recognition for committing to work
with women over time.

Lastly, because visiting Rikers is currently a very arduous process, with no special
accommodations made for children, many women choose NOT to have their children visit them.
As a result, many women lie to their children about where they are. Of course, it is possible that
even with the best conditions for visiting some of these women would still chose not to tell their
children the truth, but many would tell the truth and would see their children, and their children
would get to see their mothers. We and other programs facilitate child-friendly visiting days with
special arrangements safeguarding children and providing a more child-sensitive environment;
under these conditions, women choose to have their children visit them.

For the past 15 years, children in foster care have been afforded the ability to see their mothers in

.a more child-sensitive environment as they are allowed to visit on Tuesdays when no public
visiting takes place. Children NOT in foster care should have the same opportunity. We call on
the City Council to explore offering visiting for children that could happen on Mondays or
Tuesdays when only those bringing children would be visiting, where trained Officers who
wanted to work with children would be assigned to the visitor processing and visiting room,
where toys and games could be provided and a snack or two allowed (within reason and, abiding
by security parameters).

The Department of Correction estimates that 36,000 child visitors come to Rikers each year, yet
few of these children are to women. In fact, RMSC receives fewer visitors than any jail on the
island. This is a shame and has ripple effects that are not seen but deeply felt. Among those
invisibly affected are children unable to focus in school classrooms, who feel angry, who worry
about their moms, who miss her deeply, who wonder why their mother who is in “college” can’t
come home or be visited, who regress or “act out.”

We call on the City Council to continue its focus on women on Rikers and to expand this focus
beyond the nursery to include a different approach altogether to women on Rikers, starting with
Officer selection and training at the Academy, steady Officer and executive team assignment to
RMSC, trauma-responsive training and gehder-sensitive programming, and then extending to
creating a designated time for children to visit that is outside of existing public visiting hours, or
includes a monthly family visiting day for starters. |

The benefits of these changes are extensive and urgently needed for the women, their children
and families, and for the staff and Department as well.



Thank you.

Contact Information:

Tanya Krupat, Program Director

New York Initiative for Children of Incarcerated Parents
The Osborne Association

175 Remsen St., 8% floor

Brooklyn, NY 11201

(718) 637-6595

tkrupat@osborneny.org
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Good afternoon, and thank you for the opportunity to speak before you about
issues facing women at Rikers.

WPA supports the proposal to require regular reporting on the nursery at Rikers
Island. Information about the number of children born to women in custody and how
many of those are placed in the nursery, and for how long, will help the City and its
private partners plan for the care and services that these families may need. In addition,
information about where children are placed when they are not with their mothers or
after they leave the nursery will shed light on the resources and family situations of
women in custody.

The information that is likely to be revealed will demonstrate that women who
are at Rikers cannot easily call upon stable resource networks to provide for their
newborn children—in fact, most women will have been raised in chaotic, impoverished
households. We know that the underlying reasons for women’s criminal behavior
commonly include trauma, parental stress, active psychosis, a history of mental illness
and a sexual abuse history. These factors are in addition to, and different from, the
characteristics evident in both women and men who commit crime—things like
antisocial associates, a criminal history, poor use of leisure time, family dysfunction and
a host of economic and social deficits. '

When the City does assess detainees or inmates—whether for classification,
programming, or discharge planning purposes—there is an opportunity to gather
valuable information about the women who are in custody, and, more importantly, why
they are involved in criminal behavior. It is critically important-- and this is the point I
want to make today-- that women are assessed using a tool that includes the specific
issues that comprise significant criminogenic risk for women, but not for men. These
women-specific factors—a trauma history, active symptoms of mental illness, parental
stress, prior history of mental illness, sexual abuse—are not included in the general
assessments that are considered valid for everyone and are broadly used to make
decisions about placement inside correctional facilities and discharge planning.

I cannot overstate the importance of using a gender-validated tool for women —
such as the Women’s Risk and Needs Assessment or the SPIN-W-- to guide any
decisions and programming by the Department of Correction and other City agencies.
The results of using a gender-neutral or a gender-validated assessment for women to
assess a woman’s discharge planning needs will yield very different results for the same
woman. For example, a woman with a history of drug arrests who is assessed using the
gender-neutral tool will likely be sent to a co-ed outpatient drug treatment program and



may stop attending for no apparent reason. Using a women’s gender-validated
assessment for the same woman, the primary criminogenic risks of prior trauma, sexual
abuse, antisocial associates and parental stress could be identified, and case planning
would therefore include connection with/maintenance in mental health services,
engagement with evidence-based groups that weave relational theory into cognitive
behavioral restructuring and support. Selection of drug treatment and other community
programming would take into account the woman’s sexual abuse and trauma history,
seeking providers who implement trauma-informed practices and, where appropriate,
single-gender groups. Parental stress would be addressed by providing education and
direct coaching on child development and interaction, age-appropriate play, and
strategies for discipline using positive reinforcement and redirection.

It is obvious that we get different results when we use the right tools. I think of
how I used to try to use a regular screwdriver for a Phillips’-head screw—maybe I can
turn it part of the way, but it’s just not going to work right! It’s kind of like that.

Unfortunately, the Department of Correction opted out of gender-specific
contracting a few years ago when the Rikers Island Discharge Enhancement (RIDE)
ended and was re-bid as the I-CAN program. In the I-CAN iteration, the Department
required that applicants submit proposals to provide discharge support for sentenced
inmates returning to each borough. It was not possible for an agency to apply to serve
only women and the program model relied upon the Department’s administration of a
gender-neutral assessment to identify needs and develop a discharge plan. For my
agency, it was clear that this approach was a miss. Sadly, though, it has resulted in a
loss for women who are at the jail.

I often find myself in conversations where participants complain about the
inadequacy of education or medical or mental health care inside jails and prisons. We
could have a long conversation about that, but I would prefer to ask you to focus on
using the moment that we do have, when women are first detained, to invest energy in
understanding the risks that have contributed to their alleged criminal behavior and
using this data to guide our responses to their crimes. If there is a safe way to keep a
woman in the community, we can connect her with the services that will address her
criminogenic risks and, in the process, help her become more successful at functioning
in the community. We can do this without sending her to the jail, an environment and
experience that activates a trauma response for many women, and disrupts routines of
medication, childcare, work and relationship momentum. While there are, clearly,
problems, if we can start with an accurate description of each woman’s needs, we can
begin to solve those problems for the long term.

Thank you.

Georgia Lerner

glerner@wpaonline.org
646.292.7741
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INTRODUCTION:

Thank you for the opportunity to testify about the unique issues facing women in the City
jails, including the Nursery program. We submit this testimony on behalf of The Legal Aid
Society, and thank Chairs Elizabeth S. Crowley and Laurie A. Cumbo, the Committee on Fire
and Criminal Justice Services, and the Committee on Women’s Issues for inviting our thoughts
on the subject.

Since 1876, The Legal Aid Society has been committed to providing quality legal
representation to low-income New Yorkers. We are dedicated to ensuring that no New Yorker is
denied access to justice because of poverty. Since its inception over 40 years ago, the Prisoners’
Rights Project (“PRP”) of The Legal Aid Society has specifically advocated on behalf of New
Yorkers in our City jails and State prisons. Our advocacy includes both litigation and working
for legislative and policy reforms that improve jail and prison conditions, including educational
and vocational programming, reentry services, the sexual abuse of women in custody, and the
continuity of medical and mental health care for our clients.

Need for Oversight on All Issues Impacting Women in Custody

We applaud the Council for working to increase oversight of women’s issues in the city
jails. But given the scope and severity of the issues confronting women in jail we do not believe
that they can all be adequately covered in today’s hearing. Rather, we recommend that the
Council hold hearings on each of the following subjects.

Sexual abuse of women in custody: There is a pervasive and deeply entrenched culture of
sexual abuse of incarcerated women by correctional staff at the Rose M. Singer Center on Rikers
Island. Some of the horrific nature of this abuse is detailed in the Complaint in Jare Doe v. City
of New York, et. al, No. 15 Civ. 3849 (AKH) (S.D.N.Y. 2015); other examples are described in a
letter we sent to the Board of Correction.! This culture has been permitted to flourish for years,
with the named plaintiffs subjected to sexual misconduct including rape and sexual abuse by
staff over a period of years. Despite the obviousness of the abuse, staff took no steps to stop it.

Most women in custody do not report abuse, with reports of abuse reflecting just the tip
of the iceberg.” Like sexual crimes on the outside, sexual abuse is an underreported crime. Some
of the reasons for not reporting are the same including a sense of humiliation and embarrassment,
or fear that the complaint will not be credited, or not wanting to re-experience the trauma by
reliving it and talking about it to investigators and law enforcement. Many of the reasons are
exacerbated in confinement. Most fundamentally, there is simply no way to escape from the

I See Letter from Dori Lewis, Legal Aid Society to Richard Wolf, Board of Correction, Executive Director Board of
Correction (“BOC”) (May 11, 2015) (“LAS letter to the Board of Correction”), available at
http://www.nyc.gov/html/boc/downloads/pdf/BOC%20PREA%20comments%20final pdf

2.S. Dep’t of Justice, Prison Rape Elimination Act Regulatory Impact Assessment: United States Department of
Justice Final Rule 17-18 (May 17, 2012),http://www.ojp.usdoj.gov/programs/pdfs/prea_ria.pdf [hereinafter U.S.
DOJ, Regulatory Impact Assessment forPREA Final Rule] (concluding, based upon the Bureau of Justice Statistics’
survey, Sexual Victimization in Prisons and Jails Reported by Inmates, 2008-09, that between 69% and 82% of
inmates who reported sexual abuse in response to the survey stated that they had never reported an incident to
corrections staff).
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abuser: a woman in jail is locked up with the abuser and colleagues guarding her and controlling
all aspects of her life. The women are terrified of retaliation, examples of which are graphically
described in the Jane Doe Complaint. When anonymous surveys have been conducted by the
Bureau of Justice Statistics, women at the Rose M. Singer Center have reported some of the
highest rates of abuse in the country.>

The Board of Correction has pending before it a Petition for Rule-Making Concerning
Sexual Abuse and Sexual Harassment in New York City Jails submitted by Letitia James, the
Public Advocate.* These proposed rules, in conjunction with the modifications suggested by the
Legal Aid Society in our Letter to the Board of Correction, are an essential first step towards
mitigating the problem. These proposed Rules address many of the problems, requiring camersas,
more enhanced supervision, training of staff and much more. The recommendations made by
Legal Aid contain some additional requirements that we believe are needed to provide more teeth
to rules that are otherwise too vague and so will not be sufficient to address the problem.
Therefore, it is imperative that the Board adopt these Rules, and we urge the Council to

recommend to the Board of Correction that they adopt the Public Advocate’s Petition for
Rule-Making, with the modifications urged by the Legal Aid Society.

Transgender persons in custody: We first commend the Department of Correction (“the
Department” or “DOC”) for maintaining the voluntary Transgender Housing Unit (“THU”) for
transgender women confined in male jails. There is no question that it has provided a safer
environment for many of our clients, and has been a remarkable success.” Women report a safety
and comfort level in the unit that they do not have in other locations at Rikers. In the past several
months, we have heard of virtually no sexual assaults—by incarcerated persons or by staff—on
the unit. Because correctional staff choose to work on the unit they are self-selected to have less
animus toward transgender people, with the result that we have received almost no complaints of
derogatory language and verbal harassment by staff assigned to that unit. Trainings of staff by
advocates and others have led to a largely respectful environment. Complaints about
inappropriate searches by staff assigned to the unit, including sexually abusive cross-gender pat
frisks, have plummeted. Access to medical care has been facilitated since most of the individuals
confined on the unit receive similar types of medical care, including hormone treatments.

This does not mean that improvements are not needed in the treatment of transgender
women confined in DOC custody. There is no public Directive describing the THU and setting
out admission procedures or criteria. As a result we have seen delays in individuals being
processed for admission to the THU, particularly if they either declined admission at reception or

¥While 1.8% of jail inmates nationwide reported experiencing sexual victimization by correctional staff, the rate
atthe women’s only jail on Rikers Island is 5.9%, triple the national rate. Allen J. Beck et al., U.S. Dep’t of Justice,
Sexual Victimization in Prisons and Jails Reported by Inmates, 2011-12 8, 13 tbl. 4 (2013),
http://www.bjs.gov/content/pub/pdf/svpjril 112.pdf.

# See Petition to the NYC Board of Correction for Rulemaking Pursuant to City Administrative Procedure Act
Concerning Sexual Abuse and Sexual Harassment in New York City Jails, available at
http://www.nyc.gov/html/boc/downloads/pdf/040815-

%20Petition%20t0%20the%20NY C%20Board%200f%20Correction-3.pdf

5 The LAS Letter to the Board of Correction contains a requirement that the Transgender Housing Unit be
maintained. See Letter at 17-18. This is a critically important requirement and we have heard that the Department
may be considering closing it. We hope that this is not the case.
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signed out of the unit and then changed their mind. Inadequate programming opportunities are
offered in the THU. Many individuals in the unit complain about the levels and appropriateness
of the hormone treatments they are receiving, and some transgender women outside the THU
have experienced significant delays in obtaining any hormone treatment at all. There have been
some marked lapses in the continuity of medical and mental health for transgender individuals
who are released from custody, demonstrating that more appropriate discharge planning is
needed.

Transgender women, particularly those confined outside the unit, have reported serious
allegations of sexual assaults by other incarcerated individuals. They also report that staff still
engage in harassing and abusive behavior, sometimes forcibly removing hair pieces, taking bras
away, and engaging in repeated and harassing searches. This is in significant part due to the
Department’s insistence on housing persons based solely on genitalia. As a result, we hear too
often from women confined in male jails, and less frequently but still too often, from men
confined in female jails, that they are repeatedly subject to abusive conduct by other incarcerated
persons and also by correction staff. Moreover, transwomen who are not on the unit often report
that they are forced into solitary confinement, usually in involuntary protective custody.
Critically important steps to help address these problems are contained in the Public Advocate’s
Petition for Rulemaking, which is why we again urge the Council to recommend adoption of
the Petition by the Board, as modified by the recommendations of The Legal Aid Society
and by other advocates for transgender persons in custody. It is also why we urge the
Council to hold hearings specifically concerning the treatment of transgender persons in
Department custody.

Gender-specific, trauma-informed programming and treatment—A large percentage of
women in custody report experiencing sexual or physical abuse prior to incarceration,® with
significantly higher numbers of women than men in jail and prison reporting such histories.” The

6 See e.g., Bureau of Justice Statistics, U.S. Dep’t of Justice, PRIOR ABUSE REPORTED BY INMATES AND
PROBATIONERS, April 1999, available at http://www.bjs.gov/content/pub/pdf/parip.pdf (Reporting that almost
half of the women in the nations jails and prisons say they were physically or sexually abused before their
imprisonment. A third of the women in state prisons said they had been raped before their incarceration. Women in
the nations prisons and jails also report higher levels of abuse as children than women in the general population,
with more than a third of female state prison and jail prisoners saying they were abused as children, compared to
estimates from 12-17% of females in the general population.); Browne, A., Miller, B., & Maguin, E. (1999)
Prevalence and severity of lifetime physical and sexual victimization among incarcerated women. International
Journal of Law and Psychiatry, 22, 301-322 (finding higher rate of abuse history than BJS data, with 70% of
incarcerated women interviewed in a New York maximum security prison reporting physical violence and nearly
60% reporting sexual abuse.)

7 See e.g., Bureau of Justice Statistics, U.S. Dep’t of Justice, PRIOR ABUSE REPORTED BY INMATES AND
PROBATIONERS, April 1999, available at http://www.bjs.gov/content/pub/pdf/parip.pdf (39.0 percent of female
state prison inmates report that they were sexually abused before admission to state prison versus 5.8 percent of
males); Keeping Vulnerable Populations Safe Under PREA: Alternative Strategies to the Use of Segregation in
Prisons and Jails, Vera Institute of Justice; Angela Browne, Allison Hastings, Kaitlin Kall and Margaret diZerega,
March 2015 (at 11-13) (“[W]omen in the criminal justice system report more extensive victimization histories — of
sexual and physical abuse- than women who have not been incarcerated or men who have been incarcerated. In one
study of women in ... maximum security prison, more than half (59%) of women in the study reported childhood
sexual molestation and 77 percent reported lifetime physical or sexual assaults by non — intimates.”)




Department must provide appropriate trauma-informed programming that does not re-trigger past
trauma. This programming must be available to all incarcerated women, including those
sentenced on misdemeanor offenses. In addition, careful attention must be paid to the discharge
planning that accompanies such programming, to ensure that those released from custody are
connected to the crucial services they require outside of jail. This is a complex issue requiring
expert assistance in implementing recognized best-practices for treatment and housing.
Testimony from experts should be obtained. We urge you to hold a hearing on the need for
gender-specific, trauma-informed programming, especially for those women who were
raped or otherwise sexually abused prior to, or while in, custody.

Importance of Proposed Nursery Legislation; Int. No. 899 - In relation to requiring the
department of correction to report on the Rikers Island Nursery program.

The Legal Aid Society writes in support of Int. No. 899 - In relation to requiring the
department of correction to report on the Rikers Island Nursery program. This bill requires the
Department of Correction to increase reporting about the Nursery program and pregnant women
under its care. We support amending Title 9 of the New York City Administrative Code to
require public reporting about pregnant women in custody and the Nursery on Rikers Island. We

include in our comments recommended revisions to the bill and provide specific changes to the
statute to implement the recommended revisions.

In 1982, this office became aware that the Department was not permitting babies to stay
with their mothers. We brought suit in both federal and state court on behalf of incarcerated
mothers and their babies.® The litigation was resolved when the Department agreed to create and
maintain a Nursery program. The Nursery program was created to comply with Correction Law
Section 611, which protects newborns and infants of incarcerated mothers by providing that they
may stay with their mothers in jail and prison for up to 18 months of age.’ Since then, we
regularly fight for mothers and babies to participate in the Nursery programs in jail and prison to
prevent the nightmare scenario in which a newborn is torn from her mother’s arms just a day or
two into life. To maintain and enhance these services, The Legal Aid Society endorses the
proposed legislation to increase oversight through reporting requirements about pregnant women
in the Department’s custody and the Nursery program.

Separating newborns from their mothers causes the infants harmful physical and
emotional changes.!® Conversely, keeping mothers and newborns together is critical for the
development of a strong bond between mother and child. It permits the formation of secure
attachments, which translate to better life outcomes for the children.!! Additionally, the Nursery

8 See Ryan v. Koch, 82 Civ. 3642 (PNL) (S.D.N.Y 1982) and Earth v. Koch, Index No. 44549/1983 (N.Y. Caty.
1983).

% See Correction Law Section 611.

10 “Neurochemical studies show that disruptions to the attachment process affect the growth and development of the
brain, as well as social functioning, aggressiveness, reaction to stress, and risk for substance abuse during
adulthood.” M.W. Byrne, et. al., Maternal Separations During The Reentry Years For 100 Infants Raised in a
Prison Nursery, 50 Family Court Review 77, 87 (2012).

" Several studies show that babies who form secure attachments to their mothers have better life outcomes than
babies who do not. For example, “the American Psychological Society found that infants who bond securely with
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gives incarcerated women an opportunity to breastfeed their babies if they choose to do so; the
benefits of breastfeeding are well known.!2

Despite the legal requirement and the benefits of the Nursery program for mother and
child, the Department’s Nursery census has trended markedly down since 1991 and rather
significantly so since around 2007.!3 The reason why significantly fewer mothers and babies
have been able to participate in the Nursery program is not clear. For many years it was due to
limitations on admission to the Nursery contained in the City’s Command Level Order, which
were modified only after a mother who was improperly denied Nursery admission prevailed in
the Appellate Division, Second Department and the lawsuit was before the Court of Appeals.'*
Because there is currently no mandated reporting about Nursery admissions, denials, or
conditions, we can only speculate that the it is a combination of lack of notice to pregnant
women or women with infants that they can apply for the Nursery or how to do so, the
Department’s chilling women from applying, inappropriate denials of applications to the
Nursery, and removals from the Nursery. Without knowing the source of the decrease in the
Nursery population, the Council, the Department, advocates, and others cannot take steps to
increase the accessibility of the Nursery.

Application Denials: We have not been asked to intervene to correct improper Nursery
admission denials in the past two years. We do not know if this means that admission decisions
are now being made properly. If that is the case, we commend the Department for its most recent
determinations and the leadership of Warden Michele Clifford. Unfortunately, because there is
currently no reporting on Nursery admissions and denials, we do not know with any confidence
whether the process is actually working better.

their mothers become more self-reliant and have higher self-esteem as toddlers. Later in life, this translates into
successful peer relationships and the ability to better cope with life stressors.” Women’s Prison Ass’n, Mothers,
Infants and Imprisonment: A National Look at Prison Nurseries and Community-Based Alternatives 8-9 (May
2009), hitp://www.wpaonline.org/pdf/Mothers%20Infants%20and%20Imprisonment%202009.pdf (citing Beth Azar,
The Bond Between Mother and Child, American Psychological Society (September 1995)),
http://www.thelizlibrary.org/lizZAP A-Monitor-attachment.html); see also Anne E. Jbara, The Price They Pay:
Protecting the Mother-Child Relationship Through the Use of Prison Nurseries and Residential Parenting
Programs, 87 Ind. L.J. 1825, 1828 (2012) (discussing the benefits of early bonding).

12 Afier examining recent publications and systemic reviews about breastfeeding, the American Academy of
Pediatrics found breastfeeding resulted in, among other things, 36% reduced risk of Sudden Infant Death Syndrome,
27% - 42% reduced risk of clinical asthma, 30% reduced risk of type 1 diabetes, 40% reduced risk of type 2
diabetes, 15% - 30% reduced risk of obesity, and 15% - 20% reduced risk of childhood leukemia and lymphoma
(depending on type). American Academy of Pediatrics, Breastfeeding and the Use of Human Milk, 129 Pediatrics
€829-30 (2012), hitp://pediatrics.aappublications.org/content/early/2012/02/22/peds.2011-3552.full.pdf. Moreover,
“poth short and long-term benefits accrue to mothers who breastfeed.” AAP at €831. Notably, “a large prospective
study on child abuse and neglect perpetuated by mothers found, after correcting for potential confounders, that the
rate of abuse/neglect was significantly increased for mothers who did not breastfeed as opposed to those who did.”
Id. (citing Strathearn L. et al., Does Breastfeeding Protect Against Substantiated Child Abuse and Neglect? A 15-
year Cohort Study, 123 Pediatrics 483 (2009)).

13 See Board of Corrections, Nursery Census Data (2012) (produced in response to FOIL request and on file with
this office).

14 See Matter of Duarte, 91 A.D.3d 778 [2d Dep’t 2012], app. dismissed, 20 N.Y. 3d 1067 [2013].
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Moreover, changes in policy and leadership occur quite often and it would be imprudent
not to anticipate that problems with Nursery application denials will resurface in the future.
Consequently, it is essential that this legislation, along with our recommendations, be enacted.

The Department should be required to report what factors were considered and how they
were weighed in concluding that admission was not in the best interest of the child instead of
merely listing a stated reason for denial. Through administrative advocacy and litigation we have
brought on behalf of incarcerated mothers (in both Department jails and State prisons), we have
learned that the central defect in inappropriate Nursery admission denials is the failure to
properly weigh the myriad factors that must be considered in a best interest of the child analysis.
Historically, custodial authorities have incorrectly treated the admission decision more like a
check list, where the presence of any one factor militating against admission (such as drug
addiction, prison disciplinary incident, or prior Administration of Child Services involvement) is
reason enough for denial. This reporting legislation will allow the Department, the Council and
advocates to identify unlawful denials and see more precisely how the unlawful determination
was made.

Removals: For the same reasons, we recommend that the Department be required through
legislation to report on removals from the Nursery.

These additional reporting requirements are not overly burdensome. The law and human
dignity understand that separating an incarcerated mother from her newborn should only be done
in “exceptional circumstances.”!® Therefore, if the Department is making its determinations
properly, there should be very few denials and removals about which to report.

Consequences of Denial: We also do not know what happens to the babies who are
rejected from the Nursery and taken away from their mothers. But, we have every reason to
believe it is the beginning of a cycle of trauma to the baby, disruption to the family, unstable
housing and placement in the foster care system. It is important for all of us to find out what
happens when a woman's application to the Nursery is denied so that we can take steps to
implement remedies and best-practices that may be appropriate based on the facts. For these
reasons, we endorse the legislation's proposal that the Department report on the number of
pregnant women who apply to the Nursery program, what happens to their applications, and
what happens to the infants who are not admitted to the Nursery and separated from their
mothers during the important neonatal period. We recommend the same reporting requirements
be made for women who have children under 18 months of age when they enter custody in order
to include all the children whose interests are protected by Correction Law 611.

Lack of Applications: The low Nursery population may also reflect that few women
apply for the Nursery. The purpose of Correction Law Section 611 is to protect newborns and
infants by giving them an opportunity to reap the lifelong benefits that come from bonding and
forming secure attachments with their mothers at the beginning of life. To this end, we should all
be encouraging women in custody who are pregnant or have children under 18 months old, to
apply for Nursery admission.

15 Apgar v. Beauter, 75 Misc. 2d 439, 441 (Tioga Cnty. 1973).
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The Health Awareness Program section of Command Level Order 72/14 “The Nursery
Program” lays out a plan for alerting women who are pregnant or have an infant that they can
apply for the Nursery. The Health Awareness Plan should include a provision that the
Department inform women about the benefits their children will gain by remaining with them.
Currently, we do not know whether the Health Awareness Plan is being carried out. Therefore,
we recommend requiring that the Department report on its efforts to inform and educate women
about the Nursery, including how many women were and were not informed about the program.

Staffing shortage: The current under-usage of the Nursery may also reflect lack of
adequate and stable staffing; we understand that there has been no Nursery Director for about
two years, with only a part time nurse assigned to the Nursery during the past year, though we do
not know if this kind of understaffing has been common in recent years. Staffing reports would
help the Council and advocates identify when there is a problem so that we can make efforts to
remedy it. Therefore, we recommend requiring the Department to report on staffing of the
Nursery.

Services and programs: We endorse the proposal that the Department publish the
programs and services available to mothers and their newborns in the Nursery. This will help the
Council and advocates identify programming gaps. For example, it is critical that there are
parenting classes for the mothers, but we do not know whether or how often these classes are
held. The Department should provide a wide range of programs for mothers and children in the
Nursery to take full advantage of the time in the Nursery to enrich the relationship between
mother and child.

Lastly, there are two issues that are very important to pregnant women in jail, whether or
not they are applying for admission to the Nursery.

Pregnancy housing unit: We recommend adding a new section to the proposed bill that
protects pregnant women by requiring, when feasible, that they are assigned to a dedicated
housing unit and that the Department report on pregnant women’s housing assignments. Keeping
pregnant women together will facilitate their access to needed nutritional, medical and other pre-
natal care, assist with discharge planning, and allow for valuable peer support. It will also
facilitate informing pregnant women about their rights to seek placement in the Nursery, which
may help to remedy any under-usage of the Nursery.

Shackling: We recommend requiring the Department to report in detail on the use of
shackles on pregnant women and women who have recently given birth. The use of such
restraints anticipating delivery or during recovery after birth is dangerous to the well-being of the
mother and child. Correction Law Section 611 contains an absolute bar on the shackling of
women during labor, on admission to the hospital for delivery, and during recovery after giving
birth. Restraints are also prohibited during transport to and from the hospital for the purpose of
giving birth except in “extraordinary circumstances, where restraints are necessary to prevent
such woman from injuring herself or medical or correctional personnel.” In these situations, the
Department must “make and maintain written findings” whenever restraints are used. We
recommend that these findings be reported in addition to being maintained.



We recommend that the Department be required to report on all instances when shackles
are used on pregnant women in custody because restraints should not be used on women at any
time during their pregnancy, or for eight weeks after delivery. This corresponds with an
amendment to Correction Law Section 611 prohibiting such shackling that was recently passed
by the State Legislature.'®

16 See A.6430-A/S.00983-A. This legislation is awaiting action by Governor Cuomo. We also base the
recommended language on our experience litigating Reynolds v. Ward, 81 Civ. 107 (S.D.N.Y). Although the
Consent Judgment in that case has now ended, it resulted in the prohibition on the shackling of pregnant women at
municipal hospitals due to the risk of medical complications. Although DOC was allowed to use shackles on
pregnant women if they could articulate a clear and convincing reason why the patient posed a clear and present
danger of escape, in the final years of the litigation (and we believe to the present) no pregnant women were
shackled and no escapes or other risks to security resulted.
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Proposed Amendments to Nursery Legislation; Int. No. 899

Our specific proposals for additions to the bill are in bold face and recommended
deletions are crossed out.

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to requiring the
department of correction to report on the Rikers Island Nursery program.

Be it enacted by the Council as follows:

Section 1. Chapter 1 of title 9 of the administrative code of the city of New York is

amended by adding a new section 9-135 to read as follows:

§ 9-135 Rikers Island Nursery Report. a. Definitions. For the purposes of this section, the

following terms shall have the following meanings:

“Child” means any person under the age of two years whose mother is in the custody of

the department.

“Nursery” means any department facility or series of facilities designed to accommodate
newborn children of incarcerated mothers, pursuant to New York state correctional law section

611 or any successor statute.

“Staff” means anyone, other than an inmate, working at a facility operated by the

department.

“Use of force A” means a use of force by staff on an inmate resulting in an injury that
requires medical treatment beyond the prescription of over-the-counter analgesics or the
administration of minor first aid, including those uses of force resulting in one or more of the
following treatments/injuries: (i) multiple abrasions and/or contusions; (ii) chipped or cracked

tooth; (iii) loss of tooth; (iv) laceration; (v) puncture; (vi) fracture; (vii) loss of consciousness;



including a concussion; (viii) suture; (ix) internal injuries, including but not limited to, ruptured
spleen or perforated eardrum; and (x) admission to a hospital.

“Use of force B” means a use of force by staff on an inmate which does not require
hospitalization or medical treatment beyond the prescription of over-the-counter analgesics or
the administration of minor first aid, including the following: (i) a use of force resulting in a
superficial bruise, scrape, scratch, or minor swelling; and (ii) the forcible use of mechanical
restraints in a confrontational situation that results in no or minor injury.

“Use of force C” means a use of force by staff on an inmate resulting in no injury to staff
or inmate, including incidents where use of oleoresin capsicum spray results in no injury, beyond
irritation that can be addressed through decontamination.

b. The commissioner shall post on the department website by the 30th day of January
each year and on a yearly quarterly basis thereafter, a report containing information
pertaining to the department’s Nursery for the prior quarter ealendaryear. All reports shall be
maintained on the department website. Such quarterly report shall include:

1. The total number of children admitted to the Nursery, and the average daily population
of children in the Nursery.

2. The total number of children born while their mothers were in the custody of the
department, and the total number of such children who were admitted to the Nursery following
their birth.

[new section] The total number of pregnant women in custody. For the last report
of the calendar year, the total number of pregnant women that were in the custody of the

department for the preceding twelve months.
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3. The total number of Nursery applications submitted for children born while their
mothers were in the custody of the department who were not-admitted denied admission to the
Nursery following their birth;-and-the-reasons-such-children-were-not-admitted. And for each
denial, what factors were considered and how they were weighed in concluding that
admission was not in the best interest of the child. For any such children, the department shall
also list the placement of such child in the following categories: (i) with a family member; (ii)
with New York city administration for child services or any similar governmental agency; or (iii)

any other placement.

[new section] The total number of Nursery applications submitted for children
under 18 months of age at the time their mother entered custody of the department, the
total number of such children who were denied admission to the Nursery. And for each
denial, what factors were considered and how they were weighed in concluding that
admission was not in the best interest of the child. For any such children, the department
shall also list the placement of such child in the following categories: (i) with a family
member; (ii) with New York city administration for child services or any similar
governmental agency; or (iii) any other placement.

[new section] The total number of mothers removed from the Nursery program and

the reasons for removal.

[new section] Total number of women informed about the program and how they

were informed.

[new section] The total number of times restraints were used on pregnant women
while in custody, and for each instance when such restraints were used the type of

restraints, the duration of the restraints, and the reason for application of the restraints.
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The total number of times restraints were used while in transport to the hospital for the
purpose of giving birth, after admission to the hospital, while giving birth, and while in
recovery in the hospital; and for each instance when such restraints were used the type of
restraints, the duration of the restraints, and the reason for application of the restraints.
The total number of times restraints were used on women during the eight week period
post-partum period, and for each instance when such restraints were used the type of

restraints, the duration of the restraints, and the reason for application of the restraints.

4. The total mean-and-median length of stay for each children in the Nursery, and the
reasons why any such stay was terminated. For any children whose stay in the Nursery
terminated for any reason other than the discharge of their mother from the custody of the
department or that the child reached an age at which they were no longer eligible to be housed at
the Nursery, the department shall also list the placement of such child in the following
categories: (i) with a family member; (i) with New York city administration for child services or
any similar governmental agency; or (iii) any other placement.

5. The programming available to inmates in the Nursery, including but not limited to the

following subjects: parenting, mental health, drug and/or alcohol addiction, vocational, or other

life skills.

6. The services available to children in the Nursery, including but not limited to the
following categories: health services, health services for children with special needs, educational,

and recreational

[new section] The number of full and part time staff assigned to provide

programming and services to inmates and children in the Nursery.
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7. The following information by indicating the rate per 100 female inmates in the custody
of the department who were not housed in the Nursery: (i) fight infractions written against
inmates; (ii) violations of departmental rules committed by inmates and reported by departmental
staff; (iii) incidents of use of force A; (iv) incidents of use of force B; (v) incidents of use of
force C; and (vi) incidents of use of force C in which chemical agents are used. Such information

shall be compared with those same rates per 100 inmates housed in the Nursery.

[new section] Pregnant women in the custody of the department should, to the
extent feasible, be held in housing areas designated exclusively for pregnant women. The
department shall report the numbers of pregnant women held in each housing unit that
contains any pregnant women on the first day of each quarter.

CONCLUSION:

Thank you for holding this hearing and for your careful attention to incarcerated women
including mothers and their babies.

13



Prisoners’ Rights Project
199 Water Street

New York, NY 10038

T (212) 577-3530

F (212) 509-8433
www.legal-aid.org

Blaine (Fin) V. Fogg
President

Seymour W. James, Jr.
May 1 1: 2015 Attorney-in-Chief

Adriene L. Holder
Attorney—in—Charge
Civil Practice

BY E-MAIL
Richard T. Wolf, Executive Director John Boston

. . Project Director
Members of the New York City Board of Correction Prisoners' Rights Project

Re:  Public Advocate’s Petition for Rulemaking
Dear Mr. Wolf and Members:

We write to endorse the Petition of the Public Advocate, Hon. Letitia James, to the
NYC Board of Correction (“Board”) for Rulemaking Pursuant to the City Administrative
Procedure Act Concerning Sexual Abuse and Sexual Harassment in New York City Jails
(“Petition”) and join in asking the Board to exercise its authority to regulate our jails in this
area. The Rules are needed for the Board to fulfill its mandate to regulate and monitor
conditions in the jails; without these Rules, no enforcement mechanism exists to ensure that
needed steps are taken to prevent custodial sexual abuse.! We urge the Board not only to
adopt the Rules proposed by the Public Advocate but also to clarify and strengthen them,
particularly as they pertain to staff sexual abuse of prisoners.

The Legal Aid Society communicates daily with individuals confined in New York
City Department of Corrections (“DOC”) custody about a wide range of issues including
sexual abuse. Staff from the Legal Aid Society Prisoners’ Rights Project (“PRP”) served on
the National Prison Rape Elimination Commission’s Standards Development Expert
Committee, and submitted congressional testimony concerning the proposed Prison Rape
Elimination Act Standards. Because of our longstanding involvement in trying to reduce the
substantial risk of staff sexual abuse,? we focus our comments on the problem of sexual
abuse by staff of prisoners, and the steps needed to stop or at least substantially limit this
abuse. The Criminal Defense Practice is the primary provider of indigent defense services
in New York City and the largest public defender in the country. Our attorneys, in the

! The National Standards for the Detection, Prevention, Reduction and Punishment of Prison Rape for Adult
Prisons and Jails, (“National Standards™), 28 C.F.R. Part 115 (2012) require audits of compliance and
certification of compliance by the Governor with their requirements concerning prisons, but not with respect
to local jails. See Petition17-20. If certification is not provided, prisons can lose a portion of their federal
funding. No comparable sanction applies to local jails, such as DOC.

2 PRP has been counsel for over a decade to a putative class of women prisoners challenging policies and
practices enabling the sexual abuse by male correctional staff in NYS Department of Corrections and
Community Supervision custody in Amador v. Andrews, 03-CV-0650 (S.D.N.Y.) (KTD).
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course of their criminal defense work, commonly learn of and seek to assist with their
clients' experiences of mistreatment in jail, including sexual abuse.

Sexual violence is at record proportions within DOC, part of the unprecedented
levels of violence in DOC documented by the Board in its recent report on stabbing and
slashing incidents.®> Sexual violence both helps drive, and is a product of, the long-standing
problems in DOC recognized by the Mayor* and the “deep-seated culture of violence”
identified by the United States Department of Justice.’ The reports of sexual violence cited
in the Petition rely on reports issued by the Bureau of Justice Statistics. Petition at 20-22.
Our own discussions with clients confirm the extent of this horrific abuse, and make clear
the urgent need for the Board to adopt the Rules proposed by the Public Advocate. What
follows are our recommendations and arguments for adopting amendments to the Petition.

Our Clients Report a Pervasive Risk of Sexual Abuse in DOC Custody.

Women held in DOC custody have reported a systemic culture of sexual abuse at
the women’s jail, Rose M. Singer Center (“RMSC). The culture of sexual abuse at RMSC
is perceived by many of the women that we have interviewed as an “open secret” within the
facility. Women have reported abuse that ranges from non-consensual sexual acts to
sexually abusive touching, and sexual verbal harassment. The power dynamic is often
based upon a series of threats and incentives to deter women from reporting the abuse.
Further, women who report the abuse are treated as adversaries, rather than as the victims
of abuse, by DOC staff, and often times are subject to retaliation by other inmates and staff
for reporting. Moreover, many of the women who have filed official complaints are never
informed by the investigative agency as to the status of their complaints.

It is common for women to report that female inmates at RMSC are seen sitting on
the laps of male correction officers and “passed around” among the officers in the various
housing areas. It is also a common occurrence that correction officers will grope and grab
women’s breasts, buttocks, or vaginal areas at will. Unwarranted verbal sexual harassment
is commonplace as well.

3 The Board documented a 335.4% increase in the rate of slashing and stabbing incidents from 2009 to 2014.
The number of slashing and stabbing incidents increased 260.0% from 25 in 2009 to 90 in 2014, during a
period when the average daily population of the jails dropped 17.3%, from 13,194 inmates in 2009 to 10,909
inmates in 2014. Board of Correction Report “Violence in New York City Jails, Slashing and Stabbing
Incidents,” at p. 1, April 27, 2015, available at:

http://www.nyc.gov/html/boc/downloads/pdf/reports/ Slashings_stabbings CRP_2015_04_27_FINAL.pdf.

4 “The problems at Rikers have literally been decades in the making. Things that have come out in the last
year or two didn’t just happen recently — they were the results of policies and choices and realities that went
on for decades.” Transcript of December 17, 2014 press conference available at: http://www1.nyc.gov/office-
of-the-mayor/news/567-14/transcript-mayor-de-blasio-commissioner-ponte-end-punitive-segregation-
adolescent.

5 See Department of Justice “CRIPA Investigation of the New York City Department of Correction Jails on

Rikers Island,” at p. 3 (August 4, 2014), available at
http://www.justice.gov/usao/nys/pressreleases/August] 4/RikersReportPR/SDNY %20Rikers%20Report.pdf .
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For example, women have reported the following to us:

A mentally ill teenager detained at RMSC reported to us that she was groped during
a suicide attempt. A male correction officer who had been verbally sexually
harassing her discovered her while she attempted suicide and entered the cell and
tore down the sheet which she had used to try to hang herself from and then
proceeded to fondle her breasts.

Several women have described incidents where male correctional officers have
entered their cells without notice and began to openly masturbate. And several
women have reported male correction officers making sexual advances and remarks
and then proceeding to masturbate in common areas such as dayrooms or the control
center when they thought only they and the female inmate were present.

Several women have reported correction officers entering their shower areas and
watching them shower while sexually verbally abusing them.

A woman reported that in exchange for coveted posts on the outside work-detail
unit at RMSC, she and other women were required to perform oral sex on male
correction officers to keep their inmate work assignments where they picked up
cigarette butts left outside of the facility.

Several women have reported a culture where women are “passed around” among
male correction officers’ laps in their housing areas. The expectation is that the male
officers are entitled to abusively fondle and touch the women on their breasts,
buttocks and vaginal areas, apparently as a source of amusement. Women who
refused were shunned by the officer and often denied basic entitlements such as
hygiene items, out of cell lock out time, and in some cases even food.

Several women have reported seeing correction officers take women into private
areas out of view to sexually assault and abuse them. One woman reported that
while she was detained at RMSC, a correction officer would choose a different
woman each night to sexually abuse when he was on post in the housing area. The
correction officer would take a woman out of her cell and then lead her to a closet
out of view where he would sexually abuse her. The woman who reported this
feared that one night he would pick her. This was an open secret in the housing area
and women feared retaliation if they filed any complaints.

Several women have reported a practice known as “show me for show me.” These
women reported that correction officers shine lights with their flashlights into their
cell windows in the evening hours or enter their cells and demand that the women
expose themselves to the officers. In exchange, the correction officers will expose
themselves and in some cases masturbate. Sometimes a token of contraband will be
given in exchange for the woman’s silence.
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e One woman reported that she became pregnant while detained at RMSC for over a
year. She was repeatedly raped and sexually abused by more than one correction
officer. She miscarried while in custody. She was eventually sent back to RMSC
where she received constant threats and mistreatment by DOC staff because she
reported the abuse. The mistreatment and stress became so deplorable she
attempted suicide and was hospitalized for mental health treatment several times
during her detention. She was eventually moved out of DOC custody.

Ending Custodial Sexual Abuse Presents a Unique Challenge.

Several features of custodial sexual abuse make it a unique problem within jails and
one that requires a particularized response.

First, almost without exception, sexual abuse takes place in private, outside of the
view of witnesses and cameras. This fact makes it particularly hard to prove and means that
there must be vigilance in preventing sexual abuse.

Second, as a group, women in custody are particularly vulnerable to staff sexual
abuse. More than 80% of women in custody experienced sexual or physical assault before
incarceration.® Social science researchers have found that people are more likely to be
abused if they experienced prior abuse.” Because childhood abuse is often perpetrated by a
loved friend or family member, many individuals in custody, particularly women who are
incarcerated, experience intense confusion about abusive treatment. As a result, they may
have problems setting appropriate boundaries and are more vulnerable to abuse, particularly
by men in authority.

Third, staff sexual abuse in detention is a vastly underreported crime® for a number
of complex and related reasons. Just as in the community, one reason it is rarely reported is
the trauma and stigma associated with sexual assault. This fear and trauma are exacerbated
for the majority of women in custody who have a history of prior abuse; their apprehension

6 See, e.g., Angela Browne et al., Prevalence and Severity of Lifetime Physical and Sexual Victimization
Among Incarcerated Women, 22 INT’L J.L. & PSYCHIATRY, 301, 310-322 (1999) (study of women in New
York State’s Bedford Hills Correctional Facility finding that 94% of the women studied had experienced
physical or sexual abuse in their lifetime, 82% had been severely physically or sexually abused during
childhood, and 75% had suffered serious physical violence by an intimate partner during adulthood.)

7 See, e.g., Cindy L. Rich et al., Child Sexual Abuse and Adult Sexual Revictimization, in FROM CHILD
SEXUAL ABUSE TO ADULT SEXUAL RISK: TRAUMA, REVICTIMIZATION, AND INTERVENTION
49 (Linda J. Koenig et al. eds., 2003) (review of nine studies investigating the relationship between childhood
sexual abuse and subsequent sexual assault revealed consistent support for phenomenon of revictimization,
with each study finding women with a history of childhood abuse two to three times more likely to experience
adult sexual abuse compare with women who did not experience earlier abuse.)

8 United States Dep’t of Justice, Regulatory Impact Assessment for PREA Final Rule, at 17-18 (May 17,
2012), available at http://www.ojp.usdoj.gov/programs/pdfs/prea_ria.pdf (concluding, based upon the Bureau
of Justice Statistics’ survey, Sexual Victimization in Prisons and Jails Reported by Inmates, 2008-09, that
between 69 percent and 82 percent of inmates who reported sexual abuse in response to the survey stated that
they had never reported an incident to corrections staff.)

T
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about reporting sexual assault is heightened because their prior reports may have been
ignored, or worse, caused the destruction of their families.

Furthermore, people in custody and are more likely to be reluctant to complain if
they feel complicit in the current sexual abuse. For example, a prisoner may have engaged
in sexual conduct with an officer in exchange for protection, or some other quid pro quo.
She may feel ashamed or embarrassed about her participation. A prisoner has no practical
way of saying “no” in the coercive prison environment, potentially recreating her
vulnerability as a child who experienced abuse. Whatever her initial response to the abuse,
she has no way of stopping it: she is an abuse victim with no way out of the relationship,
with no safe haven to retreat to.

Victims of abuse in custody also rarely come forward because they think that they
will not be believed. They are, unfortunately, correct.” Without physical proof the reality is
that the word of a correction officer will always be credited over that of the incarcerated
person. Unless the prisoner has physical proof of the abuse, the officer is permitted to
continue guarding prisoners. Yet physical proof is difficult to obtain. Not all sexual contact
results in physical evidence, and use of a condom may prevent physical evidence from
being left. Our experience shows that repeated credible complaints lodged against an officer
and other indicia of misconduct are ignored without physical proof (DNA or sperm). The
officer maintains his position, and may even be allowed to continue to guard prisoners
alone and at night.

The dynamic of victims of sexual abuse being reluctant to report because they fear
that they will not be believed is further complicated by the fact that victims may experience
a wide range of painful, traumatic symptoms that negatively affect their ability to report. As
a result, victims who do come forward may not be able adequately to explain what
happened. For example, reports may be delayed and victims may not be able to recount the
events of abuse in a linear narrative fashion.

People in custody are also deterred from reporting sexual abuse because they fear
they will be punished or retaliated against for reporting. Victims of sexual abuse have to
worry that they will be placed in some form of isolated confinement once the abuse is
reported, even though this is nominally done to protect them. They are afraid of being
disciplined for admitting to the sexual contact, or for lying about it if they are not believed.
Retaliation is a risk for all incarcerated individuals who complain about their treatment, but
the likelihood of retaliation or intimidation is especially great in response to complaints
about staff sexual abuse since sexual abuse complaints can result in staff being criminally
charged and their family life disrupted.

? Survey of Sexual Violence in Adult Correctional Facilities, 2009-11 - Statistical Tables,
http://www.bjs.gov/content/pub/pdf/ssvacf0911st.pdf at 7-8. In 2011 New York State, with a population of
approximately 55,000, had 184 allegations of staff sexual misconduct and substantiated four. Id. As to staff
sexual harassment (which is defined as verbal harassment), New York State had 24 allegations and
substantiated two. With respect to inmate-on inmate sexual abuse, five out of 60 allegations of nonconsensual
sexual acts were substantiated, while three of fourteen allegations of abusive sexual contact were
substantiated.
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In addition to the many reasons why victims of abuse are unlikely to report it,
correctional staff also rarely report sexual misconduct by other staff, claiming that without
witnessing an actual sexual act they cannot be sure that something untoward occurred or is
occurring. This failure to report may be for the purpose of protecting other staff or from a
belief that the abuse is not serious, i.e., that the individual purportedly wants it to happen, or
is “damaged goods” so there is no serious harm resulting from another incident of abuse.

Preventing Custodial Sexual Abuse Through Supervision and Investigatory Practices.

As the Rules proposed by the Public Advocate demonstrate, there are steps that
correction officials can take to reduce custodial sexual abuse, even if the trauma and stigma
associated with sexual abuse cannot be avoided. Correction officials control how they
supervise staff and investigate reports of sexual abuse within their facilities. Within the
areas of both supervision and investigation, there are policies and practices that correction
officials can institute to better prevent and deter custodial sexual abuse.

For example, with respect to investigations of sexual abuse, staff must be required
to report warning signs of abuse that they observe, and correction officials must promptly
act on indicia of sexual abuse. In addition, clear rules are required that mandate that a
person’s statement not be disregarded because she is in custody and the alleged perpetrator
is a staff person. It is also critical that investigators and supervisory staff communicate
about allegations and evidence of abuse, even when sufficient proof cannot be found to
substantiate an allegation.

Above all, supervision is essential for deterrence. Extensive camera coverage within
the facility is needed both to prevent acts of abuse and to provide corroboration of the fact
that the abuse could have happened as reported by the individual. Supervisors must be able
to provide additional supervision of staff when there are credible complaints of abuse. And
finally, special populations, such as women and LGBTI prisoners, deserve special attention
to protect them from harm.

We therefore urge the Board to adopt the Rules proposed by the Public Advocate
with the following clarifications and additions:'°

RECOMMENDATIONS

1. System-Wide PREA Coordinator Requirement.

DOC has established a position for a system-wide PREA coordinator and BOC
should incorporate this position as a requirement in their Petition. Such a position is
necessary so that there is one person with central authority for implementing these rules

10 Some of our additions and modifications come directly from the National Standards, while some come from
our own experience in trying to address the problem of prison sexual abuse.
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across the system, who can function as a point person for victims and advocates to contact.
We recommend adding the language of the National Standards to the Petition.!!

Chapter 1 of Title 40 at (k) should be amended to include:

DOC must appoint an upper level, DOC-wide PREA Coordinator. This person must
have sufficient time and authority to develop, implement and oversee a plan to comply
with these rules in all of its facilities.

2. Background Checks: Hiring and Promotion.

The Petition tracks the National Standards in requiring screening of staff before
hiring. (Petition at 7-8.) This screening is essential in light of the serious shortcomings in
DOC hiring practices identified by the Department of Investigation.'?

The Petition prohibits hiring and promotion of staff if they have “engaged” in sexual
abuse. (Chapter 1, Title 40 1-18, (b)(1)(i)). The Petition also requires DOC and DOHMH
to “consider any incidents of sexual harassment” in making these decisions. (/d. at (b)(2)).
We recommend making it explicit that both terms include “allegations” of sexual abuse
and/or harassment. In addition, our recommendation provides for supervision of individuals
who may be hired despite evidence that raises concerns about past sexual abuse and/or
harassment by those individuals.

Chapter 1, Title 40 at § 1-18 (b) should be amended to include:

If the screening assessments result in indicia of reasonable suspicion that the applicant
has psychological problems or may engage in sexual abuse and/or sexual harassment,
or if the applicant is initially rejected by DOC for employment and is only hired after
an appeal of that decision, the indicia shall be provided by DOC to its Wardens. DOC
shall develop policies and procedures to monitor such applicants closely.

Chapter 1, Title 40 at § 1-18 (b)(1), which bars hiring of persons who present a risk of
engaging in sexual abuse, should be amended to include (supplemental language in
bold):

(i) has engaged in sexual abuse and/or sexual harassment in a prison, jail, lockup,
community confinement facility, juvenile facility, or other institution;

(if) has been convicted of engaging in or attempting to engage in sexual activity in
the community facilitated by force, overt or implied threats of force, or coercion, or
if the victim did not consent or was unable to consent;

1 See 28 CF.R. § 115.11.

12 New York City Department of Investigation Report on the Recruiting and Hiring Process for New York
City Correction Officers, January, 2015 available at:
http://www nyc.gov/html/doi/downloads/pdf/2015/jan15/prO1rikers_aiu_011515.pdf
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(iii) has been the subject of a final order of protection issued by a criminal
court or family court related to domestic violence, stalking, or harassment;
(iv) has been civilly or administratively adjudicated to have engaged in the activity
described in paragraph (i) or (ii) of this section; or

(iv) has been the subject of credible complaints of having engaged in the
activity described in paragraph (i) or (ii) of this section.

3. Supervision and Video Camera Coverage.

The Petition requires DOC to develop, document and make best efforts to comply
with a staffing plan and placement of cameras to protect inmates from sexual abuse.
(Petition at 8-9.) We endorse the proposed rules set forth in Rule § 1-18(c) and recommend
that they be supplemented to include more detail with respect to four topics: (a) staffing
plans; (b) supervisory rounds; (c) the use of cameras and the maintenance of digital videos;
and (d) searches of staff.

a. Staffing Plans.

The Petition calls for DOC and DOHMH to “develop, document and make its best
efforts to comply on a regular basis with a staff plan that provides for adequate levels of
staffing. ..to protect inmates against sexual abuse,” and details factors that the agencies
must consider. (Petition at 8-9). We recommend the Petition be supplemented to include
language like that of the National Standards, which requires that such plans be developed,
and updated on an annual basis.!?

Chapter 1 of Title 40, §1-18(c)(1) should be amended as follows (supplemental
language in bold):

The Department of Correction and Department of Health and Mental Hygiene shall ensure
that each facility it operates shall develop, document and make its best efforts to comply on
a regular basis with an annual staffing plan that provides for adequate levels of staffing,
and the Department of Correction shall provide video monitoring to protect inmates against
sexual abuse.

b. Supervisory Rounds.

In addition to the rules it proposes with respect to supervision, the Petition should
require frequent and unpredictable supervisory rounds and prohibit staff from alerting other
staff in advance of supervisory rounds, so that supervision will serve to deter, prevent, and
identify sexual abuse. Frequent, unannounced, and unpredictable rounds serve as a critical
deterrent to staff sexual abuse. We therefore recommend the Petition be supplemented to
include language on this topic from the National Standards concerning supervision.'

13 See 28 U.S.C. § 115.13.
14 See 28 U.S.C. § 115.13.
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Chapter 1 of Title 40, §1-18 at (c) should be amended to include as §1-18(c)(3):

DOC must have a policy and practice of upper-level supervisors conducting and
documenting unannounced rounds during both day and night shifts to identify and
deter staff sexual abuse and sexual harassment. The policy must prohibit staff from
alerting other staff that supervisory rounds are occurring by telephone or other means
(this practice is sometimes known as a “trip call” or a “call-ahead”), unless the
communication is related to legitimate operational functions of the facility.

To avoid any ambiguity as to what this provision requires, we further propose the
following rules, either as subparagraphs to paragraph §1-18(c)(3) or as appropriate
recommendations to DOC for inclusion in its policies, if they are too specific for the
purposes of the Board’s Rules:

() DOC supervisory staff shall make frequent rounds, with each Captain making
rounds to each a