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Res. No. 612: 
By The Speaker (Council Member Mark-Viverito) and Council Members Torres, Lancman, Ferreras, Johnson, Miller, Arroyo, Chin, Constantinides, Gentile, Gibson, Lander, Palmer, Rose, Koslowitz, Rosenthal and the Public Advocate (Ms. James).
Subject:
Resolution calling upon the New York State Legislature to pass and the Governor to sign A.5501, strengthening the provisions of the Wage Theft Prevention Act.
Introduction:
On April 20, 2015, the Committees on Civil Service and Labor and Women’s Issues chaired by Council Member I. Daneek Miller and Council Member Laurie Cumbo respectively, will hold a hearing on Res. No. 612, which calls upon New York State Legislature to pass and the Governor to sign A.5501, which would strengthen the provisions of the Wage Theft Prevention Act. This will be the first hearing on this resolution. The Committee has invited the Commissioner of the New York State Department of Labor, New York State Attorney General, Commissioner of Office of Labor Relations, Commissioner of Department of Citywide Administrative Services, Commissioner of Department of Consumer Affairs, organized labor, advocates, and other interested parties.  

Background:

In 1938 Congress passed the Federal Labor Standards Act (FLSA) to provide basic protections to the work force to ensure a minimum standard of living.
 The FLSA set minimum standards for overtime pay at one and one-half the amount of regular pay.
 

New York State’s Wage Theft Prevention Act (“WTPA”) went into effect in 2011.
 The WTPA added provisions for public notice of violations, strengthened existing labor law protections against retaliation, required written notice of wage rates to each new hire, codified payroll recordkeeping requirements, mandated wage statements, and provided for higher penalties where employers failed to pay the wages required by law.
 On December 29, 2014, Governor Andrew M. Cuomo signed a bill eliminating the WTPA’s requirement for employers to annually give employers pay rate notices to all employees, while also increasing penalty amounts for WTPA violations.
 In alleging violation of the WTPA, employees file claims seeking redress. Remedies include the full amount of underpayment, additional amounts as liquidated damages, and reasonable attorney’s fees.

The Enforcement Challenge
Since the passing of New York State’s WTPA the number of wage theft cases has increased. In 2013 more than 6,700 wage theft case decisions were issued, totaling almost $23 million owed to some 13, 000 employees.
 While promising, this evidence belies a growing problem: the inability of work theft victims to enforce claims once decisions have been rendered in their favor and to collect the wages owed.
 

In its 2015 collaborative Empty Judgments report, the Legal Aid Society, Urban Justice Center, and National Center for Law and Economic Justice identified 62 judgments filed between 2007 and 2013 that left $25 million uncollected by employees who were cheated out of their wages.
 

Impact on Workers
Low to minimum wage workers and immigrants are especially vulnerable to wage theft by employers.
 Some industries appear to have more wage theft, especially where they employ low wage or immigrant workers, including retail, restaurants, construction, and warehouse work.
 Often hesitant to bring claims against their employers, these workers fear retaliatory firing or fear of investigation into their immigration status.
 While the WTPA has provisions awarding damages for retaliatory firing, low wage workers or immigrants suffer from lack of knowledge or awareness of the bill’s protections, making it all the more damaging when even those who come forward to file claims and win favorable decisions, are ultimately never paid on the judgment. The vulnerability of low wage earners to wage theft was illustrated in the Empty Judgments report, which found that “74% of the amount of wages…owed to workers are based on minimum wage violations.”
 The impact of wage theft on minimum wage earners is illustrated in an Economic Policy Institute report which shows how a minimum wage earner, “$290 for a 40-hour week,” who is wrongfully denied even half an hour a day’s wages, will lose “more than $1,400 a year” or “nearly 10 percent… [of their] annual earnings.”

Difficulty Enforcing Attachments
Even after filing a successful claim under the WTPA, employees are often unable to recover the wages owed because of hurdles in claiming their money judgments. Under New York Civil Procedure, the plaintiffs can only file a pre-trial motion for an attachment. This is ultimately a very weak remedy as employers are still free to move their assets or even to ignore the judgment.
 To freeze the movement of assets, the employee would have to prove the employer has acted or will act with fraudulent intent to avoid paying the judgment.
 The Empty Judgment report alleges that New York courts are unwilling to find fraudulent activity, ascribing the movement of assets instead to ordinary course of business affairs.
 The New York Times reported on one such an instance of transferred assets after workers at a Long Island chain of nail salons were awarded $474,000 for wage theft but only collected $110,000 of that award. Despite filing an attachment motion, the employees could not meet the requisite standard to show fraudulent intent, and before trial began, the salon owners had sold property amounting close to $3.5 million.
 This apparently common practice has had a chilling effect on new cases being brought and how they are brought.  As the Empty Judgment notes, many labor law attorneys have reported parties feeling pressured to settle for less than the amount owed, anticipating collection amounts could be even lower.
 

The Lien Process

To address the problem of wage theft collections, legislators and activists have suggested an alternate theory, called the “wage lien.” Under this process, employees are able to put a hold on their employer’s property until their wages are recovered. In this manner, the attachment hurdles explained above would be met by essentially permitting attachment prior to resolution. A secondary suggestion consists of allowing employees to place the lien or pre-judgment attachment on the employer with the largest share of ownership.
 In this way, the courts would force wage withholding employers to participate in the legal process in a more meaningful and just fashion.
 This would be true not only in paying compensation, if owed, but also in settlement discussions, if pursued, and would encourage employees to make claims and wage recovery to happen in a more thorough and consistent manner
Res. No 612: 

The resolution would state that the New York State Wage Theft Prevention Act ("the Act") became effective on April 9, 2011, and was amended in 2014. The resolution would note that the Act was intended to provide protection to workers against wage theft. The resolution would also highlight that specifically, the Act, regulates the manner workers are notified of their pay rates and receive wage statements, and expands the civil and criminal remedies for wage theft.
The resolution would note that even when employees successfully pursue civil remedies against their employers who stole wages, State law places considerable hurdles that hinder the collection of money judgments. Moreover, the resolution would state that for example, according to a 2015 report, Empty Judgments: The Wage Collection Crisis in New York, issued by the Legal Aid Society, the Urban Justice Center, and National Center for Law and Economic Justice, existing lien and legal procedures make collection extremely difficult. 
Furthermore, the resolution would state that the 2015 Empty Judgments report "identified at least $125 million in empty judgments and orders" and purports that the State has been unable to collect over $101 million in unpaid wages between 2003 and 2013, according to records of the New York State Department of Labor. The resolution would note that New York State Assembly bill A.5501, introduced by Assemblymember Linda Rosenthal, would strengthen the existing Wage Theft Prevention Act by creating a process to allow an employee to impose a lien on an employer's property for the amount of unpaid wages arising out of the employee's employment claim. Moreover, under the law, workers would have a better chance of enforcing money judgments.

Finally, the resolution would call upon the New York State Legislature to pass and the Governor to sign, A.5501, strengthening the provisions of the Wage Theft Prevention Act.
Res. No. 612
 

Resolution calling upon the New York State Legislature to pass and the Governor to sign, A.5501, strengthening the provisions of the Wage Theft Prevention Act.
 

By The Speaker (Council Member Mark-Viverito) and Council Members Torres, Lancman, Ferreras, Johnson, Miller, Arroyo, Chin, Constantinides, Gentile, Gibson, Lander, Palmer, Rose, Koslowitz, Rosenthal, Menchaca, Cohen, Crowley and the Public Advocate (Ms. James)
 

      Whereas, The New York State Wage Theft Prevention Act ("the Act") became effective on April 9, 2011, and was amended in 2014; and
      Whereas, The Act was intended to provide protection to workers against wage theft; and
      Whereas, Specifically, the Act, regulates the manner workers are notified of their pay rates and receive wage statements, and expands the civil and criminal remedies for wage theft; and
      Whereas, However, even when employees successfully pursue civil remedies against their employers who stole wages, State law places considerable hurdles that hinder the collection of money judgments; and
      Whereas, For example, according to a 2015 report, Empty Judgments: The Wage Collection Crisis in New York, issued by the Legal Aid Society, the Urban Justice Center, and National Center for Law and Economic Justice, existing lien and legal procedures make collection extremely difficult; and
Whereas, The 2015 Empty Judgments report "identified at least $125 million in empty judgments and orders" and purports that the State has been unable to collect over $101 million in unpaid wages between 2003 and 2013, according to records of the New York State Department of Labor; and  
Whereas, New York State Assembly bill A.5501, introduced by Assemblymember Linda Rosenthal, would strengthen the existing Wage Theft Prevention Act by creating a process to allow an employee to impose a lien on an employer's property for the amount of unpaid wages arising out of the employee's employment claim; and
 Whereas, Under the law, workers would have a better chance of enforcing money judgments; now, therefore, be it
      Resolved, That the Council of the City of New York calls upon the New York State Legislature to pass and the Governor to sign, A.5501, strengthening the provisions of the Wage Theft Prevention Act.
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