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Good morning, my name is Alex Reinert.  I live in Brooklyn New York and I am a law 

professor at the Benjamin N. Cardozo School of Law, where I teach, write, and practice in the 

area of prisoners’ rights, among other things.  I am here to offer my support for both resolutions 

presented before the Committee today, but I will confine my comments to T2014-1633, the 

resolution to abolish DOC’s policy regarding time “owed” in punitive segregation (or what I will 

call the use of old “Bing” time).  It should go without saying that the views I express here are my 

own. 

There are many good reasons to end DOC’s practice of holding over unserved punitive 

segregation time.  When it is applied, it is done so arbitrarily.  It bears no connection to any 

legitimate security interests.  And it unnecessarily exposes detainees to the harms of solitary 

confinement, harms which have been understood for more than a century now.  But I will 

confine my remarks to one very basic point: DOC’s policy is blatantly unconstitutional.  Three 

minutes is not a long time to explain why, but I will do my best. 

The analysis starts with a basic principle: pretrial detainees held in DOC custody may not 

be punished because “[a] person lawfully committed to pretrial detention has not been adjudged 

guilty of any crime.”  See Bell v. Wolfish, Bell v. Wolfish, 441 U.S. 520, 536 (1979).  Thus, if 

challenged conditions are punitive, they may not lawfully be applied to pretrial detainees.  There 

is no question, I think that the purpose and effect of DOC’s holdover policy is to punish.  As 

such, it may not constitutionally be applied to pretrial detainees.  See, e.g., Peoples v. CCA 

Detention Centers, 422 F.3d 1090, 1106 (10th Cir. 2005), vacated in part on other grounds on 

rehearing en banc, 449 F.3d 1097 (2006) (“If an act by a prison official, such as placing the 

detainee in segregation, is done with an intent to punish, the act constitutes unconstitutional 

pretrial punishment.”). 
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It might be argued that the use of old Bing time is not meant to punish but is consistent 

with the alternative and legitimate purpose of maintaining safe and secure correctional facilities.  

See, e.g., Taylor v. Commissioner of New York City Dept. of Corrections, 317 Fed.Appx. 80, 

2009 WL 792785, *1 (2d Cir. 2009) (concluding that it was reasonable to segregate pretrial 

detainee “for his own protection and that of the prison population.”); see also Bell, 441 U.S. at 

540 (maintaining jail security is an appropriate justification for inflicting restrictions on pre-trial 

detainees).      There are many problems with this argument, however.  

First, there is no evidence that DOC conducts any inquiry, at the time it imposes the 

continued sentence of segregation, as to whether imposing the sentence is necessary to ensure a 

safe and secure correctional system.  Indeed, the application of the policy suggests otherwise, for 

often detainees are subjected to the old Bing time when they are sentenced to punitive 

segregation for a new infraction.  No new inquiry is conducted to determine whether it is 

necessary for the detainee to serve all or only a portion of the old Bing time, nor is the detainee 

permitted to be heard as to this issue. 

Second, that DOC only looks to unserved portions of sentences issued by Rikers also cuts 

against the argument that it is meeting the legitimate purpose of security and safety.    That DOC 

only looks to prior sentences issued while the detainee was under its supervision suggests that 

DOC considers itself the sentencing authority, akin to a sovereign, to whom the detainee “owes” 

time in the Bing.  

Third, if DOC were actually imposing the Bing time based on an assessment of risk to 

safety and security, it would have to conduct a hearing prior to deciding to segregate the 

detainee.  At that hearing, the detainee would presumably be able to offer evidence that the prior 

misbehavior is not indicative of a current risk to the security and safety of the facility, or that the 
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remaining punitive segregation sentence is not an appropriate response to whatever risk exists.  

None of this occurs, however, again casting doubt on the argument that the use of old Bing time 

is something other than punishment. 

In closing, it is unclear how many other correctional systems operate in the same way as 

the DOC with respect to prior sentences to segregation.  I will note that a similar system was 

successfully challenged in the District of Massachusetts in 2010.  See Ford v. Clarke, 746 

F.Supp.2d 273 (D. Mass. 2010).  Thus, the continued application of DOC’s policy exposes the 

City, and its residents, to the risk of suit by those detainees who have been unconstitutionally 

subjected to this policy, and with that the financial exposure of a successful lawsuit.  One need 

only read current coverage of the increased cost associated with lawsuits brought against our 

corrections system to know that this is a real concern.  Moreover, the risk to our communities of 

the continued overuse of punitive isolation, of which the policy regarding old Bing time is only 

one example, also merits comment.  For every time we subject detainees to the harms of isolation 

we are imposing costs beyond the individual detainee, but on his family, friends, and community. 

I thank the Committee for its consideration of this important topic, and urge its members 

to support resolution T2014-1633. 






